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Walking the Advertising Tightrope: A Delicate Balance 


dvertising. 

Toss that word into a 

gathering of lawyers and 

you'll probably generate 
some verbal fireworks—not unlike 
mentioning religion or politics in 
nonlegal, social gatherings. The 
opinions will range from those who 
favor a complete ban on lawyer ads 
to those who advocate a wide-open 
market with no regulations. Your 
Florida Bar is in the middle. 

Boiled down, the Bar’s position is 
this: The Bar’s own research con- 
ducted more than a decade ago 
showed that exploitative and over- 
reaching lawyer ads not only 
harmed the public perception of the 
legal profession, they undermined 
confidence in the judicial system. 
But at the same time, the U.S. Su- 
preme Court has said at least some 
forms of lawyer advertising are pro- 
tected by the First Amendment as 
commercial free speech. The Bar’s 
approach, which was upheld by the 
Supreme Court almost a decade ago, 
has been to restrict or ban informa- 
tion that is misleading, false, or 
which could lead a client to make a 
decision based on an emotional ap- 
peal. The rules encourage the effi- 
cient presentation of basic, impor- 
tant information to help potential 
clients when they need legal assis- 
tance. 

It is a lot easier to state the pre- 
mises than to work out all of the 
details. Indeed, your Board of Gov- 
ernors has spent hours debating the 
nuances of ads that have been ap- 
pealed following a denial by staff 
and the Standing Committee on 
Advertising. And more often than 
not since the advertising rules were 
first adopted in 1991, a special com- 
mittee or task force has been en- 
gaged in reviewing them and sug- 
gesting improvements. 

As you read this, the Advertising 
Task Force 2004, chaired by Manny 


Morales of Miami, is working on its 
report to the Board of Governors and 
looking for input from lawyers and 
the public. Its preliminary report 
and recommendations can be found 
at www.flabar.org. Further input is 
still being sought; comments can be 
directed in writing to Ethics Coun- 
sel Elizabeth Tarbert, The Florida 
Bar, 651 E. Jefferson St., Tallahas- 
see 32399-2300 or eto@flabar.org. 
Also, you can request to be heard at 
the Bar’s Midyear Meeting in Janu- 
ary in Miami. The task force’s rec- 
ommendations are aimed at improv- 
ing the advertising regulations and 
making it easier for Bar members 
to follow the rules. The special 
Statewide Grievance Committee is 
also becoming more proactive in 
enforcing the existing advertising 
rules. 

Both groups are likely to have a 
significant impact on advertising 
practices. 

The grievance panel is bringing 
teeth to the enforcement of the ad 
rules. After two years, the effects of 
the committee are just becoming 
felt, as the number of cases it pros- 
ecutes has risen dramatically. One 
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outcome is that the Bar regularly 
insists when the cases are settled 
with a plea (the usual result), that 
the lawyer agrees to submit ads for 
review prior to publication, for at 
least a year. 

Although still fairly new, it’s clear 
the statewide committee will be a 
major player in advertising in com- 
ing years. For 2002-03, the commit- 
tee handled 44 cases, with another 
10 to 15 percent dismissed with 
some of those having a letter of ad- 
vice. For 2003-04, the committee 
handled 144 cases. In the first 
couple of months of the 2004-05 
year, the committee was already in- 
volved in 60 cases. 

The task force’s recommendations 
and the resulting board debate are 
likely to touch on some of the bed- 
rock issues of advertising. Can the 
Bar constitutionally require that 
ads be submitted prior to publica- 
tion or broadcast to ensure they 
meet advertising rules? If not, can 
the Bar design a voluntary program 
with incentives, such as a guaran- 
tee of no prosecution for approved 
ads, to encourage Bar members to 
submit ads for prescreening? How 
should the Bar regulate the fast-grow- 
ing field of Internet advertising? 

On the front end of the process, 
Bar advertising staff also reviewed 
2,707 submitted ads last year, not 
counting ads that were altered and 
resubmitted after problems were 
found. An unknown number of ads 
were not required to be submitted 
if they complied with the “safe har- 
bor” provisions of rule 4-7.12(c)(12). 

Attorneys who plan to advertise 
are well advised to read all of the 
advertising regulations, which are 
rules 4-7.1 through 4-7.11 of the 
Rules Regulating The Florida Bar, 
to help avoid many of the problems 
advertising lawyers typically en- 
counter. They can also check the 
Bar’s Web site, www.flabar.org, to 
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find the rules, a handbook helping 
explain the rules and Bar policies, 
and a checklist to help ensure their 
ads conform with the rules. 

The goal of the Bar is to help law- 
yers avoid these problems and make 
our advertising rules as clear as pos- 
sible, while protecting the public 


Justice Pariente: 
Recognized Leadership 

The profile of Chief Justice Bar- 
bara Pariente (October) provided 
readers a wonderful opportunity to 
learn about the smarts and sensi- 
tivity of a great woman. I appreci- 
ate Jan Pudlow’s excellent work. 

Chief Justice Pariente has a ca- 
reer-long interest in the rights of a 
population with little voice of their 
own, children. She has dedicated her 
two-year tenure to a full and force- 
ful discussion of the structure of the 
court system as it affects the needs 
of children and their families. I am 
confident that her leadership on this 
critical issue will be recognized far 
beyond the borders of Florida. 

Justice Pariente is an ardent ad- 
vocate of a unified family court, an 
environment in which justice is a 
product of careful consideration of 
the many disciplines affecting the 
family system. She holds to the be- 
lief that domestic issues (e.g., di- 
vorce, child custody, and domestic 


and preventing the undermining of 
the profession and our legal system. 
We appreciate your input in this 
process. And maybe, when we’re 
done, advertising won't be such a hot 


button issue. 


KELLY OVERSTREET JOHNSON 


abuse), dependency, delinquency, 
and an array of special needs cases 
involving addictions, mental health, 
and related problems are best ad- 
dressed in a holistic, nonadversarial 
process. She respects open dialogue 
among a spectrum of concerned pro- 
fessionals, with the voice of the fam- 
ily members being clearly heard, or 
when necessary, competently repre- 
sented. 

I was in attendance at the Pass- 
ing of the Gavel ceremony in early 
July. It was so heartening to hear a 
chorus of praise for Justice 
Pariente’s work ethic, positive spirit, 
courageous leadership, and cher- 
ished devotion to justice. Governor 
Jeb Bush made special mention of 
the giving side of Barbara Pariente 
by recognizing her mentoring of 
youth and generous volunteerism in 
the community. But most poignant 
of all was the praise of her young 
adult son, Josh, who summed it up 
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Oath of Admission to The Florida Bar 


“| do solemnly swear: 


Florida; 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the lawyer 
is sworn on admission to obey and for the willful violation to which disbarment may be had. 

“| will support the Constitution of the United States and the Constitution of the State of 


“| will maintain the respect due to courts of justice and judicial officers; 


“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law of 
the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only 
as are consistent with truth and honor, and will never seek to mislead the judge or jury by 
any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 
knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | 
am charged; 

“| will never reject, from any consideration personal to myself, the cause of the defense- 
less or oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 
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“The Buck Stops Here”! 
Section 5 of the Restatement (Third) 
of Torts: Products Liability 


Will Florida Subscribe the 
Component Seller Doctrine? 


by Joseph J. Ward 


he component seller doctrine, embraced by §5 
of the Restatement (Third) of Torts: Products 
Liability (hereinafter “$5” or “Third Restate- 
ment”), contemplates that the seller of a 
nondefective raw or component material,’ which supplies 
the material to a manufacturer that combines it with 
other materials to produce a finished product, will not 
be held liable in strict liability for a defective finished 
product or for failure to warn of the dangers associated 
with the finished product. In other words, under §5, un- 
less the seller of a nondefective component substantially 
participates in the integration of the component into an 
end product, liability arising from a defective end prod- 
uct generally will not attach to the component seller and 
the component seller does not have a duty to warn the 
end product consumer or intermediate manufacturer. 
This article provides a brief background of the compo- 
nent seller doctrine and discusses §5 of the Third Re- 
statement, including application of its underlying prin- 
ciples by Florida courts. The article continues by 
addressing potential arguments for and against §5, and 
concludes that the component seller doctrine of §5 should 
be adopted by the Florida courts and recognized in 
Florida jurisprudence as a legitimate ground for limit- 
ing the liability of component sellers, while ensuring that 
responsibility for defective or unreasonably dangerous 
end products is placed on those entities properly held 
accountable for such products.” 


Background of the 
Component Seller Doctrine 

Traditionally, there have been four general circum- 
stances under which courts impose liability on the sup- 
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plier of a component part: 1) where the component sup- 
plier also designs the ultimate product; 2) where the com- 
ponent supplier supplies a product that only has one use; 
3) where the component has multiple uses, but is dan- 
gerous for most of those uses; and 4) where the compo- 
nent is produced pursuant to specific design criteria for 
use in the ultimate product, and the component seller 
knows that the design is unreasonably dangerous.‘ The 
component seller doctrine arose in response to the ques- 
tion concerning the circumstances in which a component 
seller should be held liable for a defective end product 
containing the component, as well as when the compo- 
nent seller has a duty to warn the consumer or manufac- 
turer of the end product regarding the dangers associ- 
ated with the use of the product. 

An early manifestation of the component seller doc- 
trine appeared in Mayberry v. Akron Rubber Machinery 
Corp., 483 F. Supp. 407 (N.D. Okla. 1979). In Mayberry, 
the Northern District of Oklahoma held that the defen- 
dant supplier of component parts of a rubber mixing mill 
was not liable to an employee who was injured while 
operating the mill.’ In reaching its decision, the Mayberry 
court reasoned that because there was no evidence that 
the component seller helped construct the mill, integrate 
its parts into the mill, or that it had been furnished with 
the design plans for the mill, the component seller should 
not be deemed responsible for a defect in the finished 
mill.° A subsequent court succinctly stated the rationale 
for the component seller doctrine as follows: 


[T]he duty to avoid injury to another which is reasonably fore- 
seeable does not... extend to the anticipation of how manufac- 
tured components not in and of themselves dangerous or de- 
fective can become potentially dangerous dependent upon the 
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nature of their integration into a unit 
designed, assembled, installed, and sold 
by another.’ 


The component seller doctrine 
subsequently evolved as a recogni- 
tion that many courts “have been 
reluctant to hold raw material or 
component sellers liable for failure 
to warn or to protect against flaws 
in the finished product.”* As one 
commentator points out, courts have 
“regularly and consistently granted 
summary judgment for component 
suppliers where the component it- 
self was not defective and where the 
suppliers really had no control over 
the design, end-use testing, or 
manufacture of the final product 
with respect to how that component 
was going to be incorporated.” 


Section 5 of The 
Restatement (Third) of 
Torts: Products Liability 

In recognition of the special con- 
siderations applicable to component 
sellers in products liability law, in- 
cluding that end product manufac- 
turers may be more properly held 
accountable as experts regarding 
their finished products, the Ameri- 
can Law Institute developed §5 of 
the Third Restatement.’° 

e Language and Commentary of $5 

Section 5 of the Third Restate- 

ment, entitled “Liability of Commer- 
cial Seller or Distributor of Product 
Components for Harm Caused by 
Products Into Which Components 
are Integrated,” states: 
One engaged in the business of selling 
or otherwise distributing product com- 
ponents who sells or distributes a com- 
ponent is subject to liability for harm to 
persons or property caused by a prod- 
uct into which the component is inte- 
grated if: 

(a) the component is defective in it- 
self, as defined in this chapter, and the 
defect causes the harm; or 

(b)(1) the seller or distributor of the 
component substantially participates in 
the integration of the component into 
the design of the product; and 

(b)(2) the integration of the compo- 
nent causes the product to be defective, 
as defined in this chapter; and 


(b)(3) the defect in the product 
causes the harm." 


Although the text of §5 identifies 
the circumstances under which a 
component seller can be held liable, 


Although the 
Florida Supreme 
Court has not yet 

expressly adopted 
§5, the court has 
favorably cited to the 
Third Restatement 
on at least one 
occasion. 


the comments to §5 provide the im- 
portant caveat that “[a]s a general 
rule, component sellers should not 
be liable when the component itself 
is not defective.”” 

Defining “product components” as 
including “raw materials, bulk prod- 
ucts, and other constituent products 
sold for integration into other prod- 
ucts,”* the comments further state 
that “component sellers who do not 
participate in the integration of the 
component into the design of the 
product should not be liable merely 
because the integration of the com- 
ponent causes the product to become 
dangerously defective.” In this way, 
§5 recognizes that to impose a duty 
to warn on the component seller 
under such circumstances “would 
require the seller to develop exper- 
tise regarding a multitude of differ- 
ent end-products and to investigate 
the actual use of raw materials by 
manufacturers over whom the sup- 
plier has no control. Courts uni- 
formly refuse to impose such an 
onerous duty to warn.” 

Under §5(b)(1), a component seller 
likely will be deemed to have 
reached the threshold for liability 
due to its “substantial participation” 
with the integration of the compo- 
nent into the end product if the com- 
ponent seller 1) designs the compo- 
nent according to a specific design 
for a designated use in the finished 
product, or assists the manufacturer 
in modifying the finished product’s 
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design to enable integration of the 
component; or 2) chooses which com- 
ponent would best meet the final 
product specifications. 

¢ Florida Case Law Anticipating $5 

At least one Florida decision pre- 
dating §5 recognized the sound ra- 
tionale underlying the component 
seller doctrine. In Shell Oil Co. v. 
Harrison, 425 So. 2d 67 (Fla. 1st 
DCA 1982), rev. denied, 436 So. 2d 
989 (Fla. 1983), the plaintiffs sued 
Shell and Kerr-McGee Chemical 
Corporation (“Kerr”) for negligence, 
strict liability, and breach of implied 
warranty with regard to the manu- 
facturing and marketing of a chemi- 
cal product known as Fasco 
Nemagon 70EC." Shell was the 
bulk supplier of a component chemi- 
cal product called 1, 2-Dibromo-3- 
Cholopropane (““DBCP”), which it 
sold in 30-gallon containers under 
the trade name Nemagon.'* Shell 
included warnings on its Nemagon 
containers.'® 

Kerr purchased the component 
Nemagon from Shell, reformulated 
it, and then sold a reformulated fin- 
ished product, under the trade name 
Fasco Nemagon 70EC (“Fasco 
Nemagon”), in one-gallon jugs con- 
taining 70 percent DBCP and 30 
percent inert ingredients. The plain- 
tiffs subsequently purchased Fasco 
Nemagon from a retailer, and were 
exposed to vapors from the product 
when the glass container broke in 
their garage.” 

The Shell Oil court addressed the 
issue of the duty of a bulk supplier 
of the component material Nemagon 
(Shell) to the ultimate user of Fasco 
Nemagon (the plaintiffs). Holding 
that the trial court committed re- 
versible error in not directing a ver- 
dict for Shell prior to submission of 
the case to the jury, the court rea- 
soned: “[D]id Shell, as the manufac- 
turer and bulk supplier of a danger- 
ous toxic component, have a 
nondelegable duty to warn ultimate 
users of the hazards of commodities 
containing the toxic component when 
the commodities were formulated, 
packaged, labeled, and distributed by 
others? We think not.”! 

The Shell Oil court’s reasoning fits 
squarely within the underlying ra- 
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tionale for recognition of the compo- 
nent seller doctrine as framed by §5. 

e Early Application of $5 

One of the first cases to apply §5 
was Zaza v. Marquess & Nell, Inc., 
675 A.2d 620 (N.J. 1996). In Zaza, 
the plaintiff sued a sheet metal fab- 
ricator that had manufactured a 
quench tank to requested specifica- 
tions calling for the fabricator to cut 
holes for inclusion of safety devices. 
The quench tank was subsequently 
integrated into a regeneration sys- 
tem without the safety devices in- 
stalled. The plaintiff alleged that 
the fabricator had a duty to make 
sure the quench tank was properly 
integrated into the regeneration 
system with safety devices, and that 
the fabricator had a duty to warn of 
the dangers associated with using 
the tank without safety devices. The 
Zaza court disagreed, finding that 
it was not reasonable for the sheet 
metal fabricator, as the component 
supplier, to attach safety devices to 
the quench tank or to provide warn- 
ings to the regeneration system user 
about the dangers involved in using 
the end product without safety de- 
vices.” 


Component Seller 
Doctrine of §5 Should 
Be Adopted As Florida Law 

e Florida Courts Have Applied 
Other Sections of the Third Restate- 
ment 

Although the Florida Supreme 
Court has not yet expressly adopted 
§5, the court has favorably cited to 
the Third Restatement on at least 
one occasion.”’ Additionally, several 
of Florida’s intermediate appellate 
courts have applied the Third Re- 
statement.** In Warren v. K-Mart 
Corp., 765 So. 2d 235 (Fla. lst DCA 
2000), the court deemed the case 
before it as one “suggested by the 
[Third] Restatement, where fairness 
requires the consumer to bear ap- 
propriate responsibility for proper 
product use in order to prevent care- 
less users and consumers from be- 
ing subsidized by more careful us- 
ers.” 

Additionally, in Scheman- 
Gonzalez v. Saber Manufacturing 
Co., 816 So. 2d 1133 (Fla. 4th DCA 


2002), the Fourth District Court of 
Appeal’® noted that “liability of a 
component part manufacturer for a 
defective product is recognized un- 
der some circumstances,” and 
quoted §5 of the Third Restatement 
in its rationale for reversing a sum- 
mary judgment that had been en- 
tered in favor of a component seller 
at trial.2’ Moreover, Florida courts 
have long looked to the Restatement 
of Torts as an influential guide in 
products liability law, including the 
Florida Supreme Court in the cor- 
nerstone Florida products liability 
case, West v. Caterpillar Tractor Co., 
Inc. , 336 So. 2d 80 (Fla. 1976), where 
the court adopted §402A of the Re- 
statement (Second) of Torts: Prod- 
ucts Liability. 

e Florida Recognizes Related No- 
tion of Learned Intermediary Doc- 
trine 

Florida also recognizes the related 
concept of the learned intermediary 
doctrine. A learned intermediary is 
“one who has knowhedge of the dan- 
ger and whose position, vis-a-vis the 
manufacturer and consumer, con- 
fers a duty to convey the requisite 
warnings to the consumer.”** The 
interconnectivity between the com- 
ponent seller doctrine and the 
learned intermediary doctrine is il- 
lustrated by In re Silicone Gel Breast 
Implants Products Liability Litiga- 
tion, 996 F. Supp. 1110 (N.D. Ala. 
1997). 

In Silicone Gel, the court granted 
summary judgment in favor of the 
defendant supplier of a raw/compo- 
nent material for breast implants. 
The Silicone Gel court reasoned that 
the supplier, which supplied silicone 
to sophisticated users that substan- 
tially changed the material during 
the manufacture of breast implants, 
did not owe a duty to the manufac- 
turers or ultimate users of the im- 
plants to warn of any hazard asso- 
ciated with the supplier’s product.” 
Citing (the then-proposed) §5 of the 
Third Restatement, the Silicone Gel 
court reasoned that since the com- 
ponent supplier sold the material to 
sophisticated users, who were “in a 
far superior position to determine 
the risks and provide appropriate 
warnings” regarding the ultimate 


12 THE FLORIDA BAR JOURNAL/DECEMBER 2004 


product (breast implants), and the 
material supplied underwent sub- 
stantial changes during the incor- 
poration process into the finished 
breast implants, the component sup- 
plier should not be held liable for 
failure to warn an ultimate pur- 
chaser of the breast implants.*° 

¢ Policy Argument Supporting 
Adoption of $5 of the Third Restate- 
ment 

A persuasive policy argument 
supporting adoption of the compo- 
nent seller doctrine is that it is un- 
fair to saddle a component seller 
with strict liability for a defective 
end product, or a duty to warn the 
consumer of an end product of the 
dangers associated with the use of 
the finished product, when that 
product consists of various compo- 
nent materials altered by the 
product’s manufacturer, only one of 
which is the material sold by the 
component seller. The component 
seller doctrine recognizes that when 
a component seller does not sub- 
stantially participate in the integra- 
tion or design of the finished prod- 
uct, it would be “far more 
burdensome for that supplier to 
improve the safety of the finished 
product than it would be for the as- 
sembler or designer of the product 
to do so.”*! Comment c of §5 supports 
this policy consideration, noting 
that “[tlo impose a duty to warn 
would require the seller to develop 
expertise regarding a multitude of 
different end-products and to inves- 
tigate the actual use of raw materi- 
als by manufacturers over whom the 
supplier has no control.” As stated 
in Crossfield v. Quality Control 
Equipment Company, 1 F.3d 701, 
704 (8th Cir. 1993), to impose liabil- 
ity on a component supplier would 
require suppliers to hire “design 
experts to scrutinize ... systems that 
the supplier had no role in develop- 
ing. Suppliers would be forced to 
provide modifications and attach 
warnings on [end products] that 
they never designed nor manufac- 
tured. Mere suppliers cannot be ex- 
pected to guarantee the safety of 
other manufacturers’ [products].” 

Imposing liability on a component 
seller in the absence of actual de- 
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fect of the component, or substan- 
tial participation as contemplated 
by §5, would force component sell- 
ers to maintain their own stables of 
experts and engineers to indepen- 
dently evaluate and test any 
manufacturer’s finished product 
containing a supplier’s component. 
To meet the substantial costs of such 
extensive safety testing, component 
sellers would be forced to raise 
prices to such an extent that they 
would be priced “right out of the 
market.”** Recognizing the possibil- 
ity of such an irrational result, the 
Third Restatement is designed to 
preclude the imposition of unreal- 
istic and excessive economic burden 
on component sellers. Indeed, the 
comments to §5 indicate that its 
drafters “were heavily influenced by 
this economic consideration.”* 

e Likely Counter Argument to 
Adopting $5 

Opponents of Florida’s adoption of 
§5 are likely to raise as a warning 
flag that §5 inhibits victims’ ability 
to obtain full redress for injuries 
suffered due to unreasonable prod- 
uct defects or designs. A nightmare 
scenario from this perspective might 
occur if an injured end product user 
sues the product manufacturer and 
the component seller, only to have 
the component seller avoid liability 
under §5, and find out that the end 
product manufacturer has filed for 
bankruptcy protection or otherwise 
has insufficient resources to fully 
compensate the injured user. How- 
ever, this risk is present to some 
degree in most products liability 
lawsuits and is not a convincing 
basis for rejecting §5. Additionally, 
the practice of including a compo- 
nent part seller in a lawsuit simply 
as another potential deep pocket 
“when the manufacturer of the prod- 
uct into which the component has 
been integrated is insolvent” is not 
something to be encouraged. 

Section 5 opponents might also 
seek to portray the Third Restate- 
ment as a loophole in the law that 
allows component sellers to wash 
their hands of the production chain 
and remain willfully ignorant of in- 
termediate manufacturers’ integra- 
tion of component parts into end 


products. Proponents of §5 could re- 
ply that there are other safeguards 
protecting against such head-in-the- 
sand shirking of responsibility. For 
instance, if a component seller has 
inherently superior knowledge of 
the risks associated with a particu- 
lar integrated use of the component 
product, or it is clear that the end 
product manufacturer is ignorant of 
the risks involved, the component 
supplier may not sidestep liability 
regardless of §5’s protection.* 


Practical Application 

Counsel for component sellers 
defending products liability claims 
should be cognizant of practical con- 
siderations when raising §5 as a 
defense. One such consideration 
entails establishing that, in com- 
parison to the end product manufac- 
turer, the component seller did not 
have superior knowledge of the dan- 
gers associated with the integration 
of the component part into the con- 
templated end use product. Closing 
the door to this plaintiffs’ portal for 
potentially circumventing §5’s li- 
ability barriers, particularly early in 
litigation, may considerably facili- 
tate insulating the component seller 
from exposure.* Likewise, early as- 
sessment of the component seller’s 
level of involvement with the inte- 
gration of the component into the 
end product will enable counsel to 
determine the optimal strategy for 
invoking §5 in litigating a defense.*’ 

Another important practical con- 
sideration for counsel is endeavor- 
ing to establish, through expert tes- 
timony, that regardless of the 
danger associated with the use of 
the end product, the supplier’s par- 
ticular component part was not, in 
and of itself, defective. Such expert 
testimony can go a long way toward 
avoiding liability pursuant to §5, 
particularly where counsel is com- 
fortable that the seller did not sub- 
stantially participate in integrating 
the component into the end product. 
A good illustration of the impor- 
tance of eliciting such testimony is 
Bostrom Seating, Inc. v. Crane Car- 
rier Co., 2004 WL 1301930 (Tex. 
June 11, 2004). In Bostrom, the 
plaintiff sued Crane Carrier Co. 
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(“Crane”) after he was injured in a 
rollover accident while driving a 
garbage truck manufactured by 
Crane that contained, as a compo- 
nent part, a driver’s side seat manu- 
factured by Bostrom Seating 
(“Bostrom”). Crane brought a third- 
party action against Bostrom and 
the manufacturer of the driver’s side 
seatbelt, Beams Industries, Inc. 
(“Beams”), seeking indemnification 
from both companies. After the trial 
court granted a directed verdict for 
Bostrom and Beams, Crane ap- 
pealed the directed verdict as to 
Bostrom.** 

On appeal, the Texas Supreme 
Court acknowledged that it had not 
previously decided the issue of 
whether strict liability for a compo- 
nent seller is limited when the com- 
ponent part has been integrated into 
an end product. The court agreed 
with two Texas intermediate appel- 
late courts that, pursuant to §5 of 
the Third Restatement, “if the com- 
ponent-part manufacturer does not 
participate in the integration of the 
component into the finished prod- 
uct, it is not liable for defects in the 
final product if the component itself 
is not defective.”*® The court empha- 
sized that under §5 “if no evidence 
exists to indicate that the compo- 
nent part was itself defective,” then 
the component supplier should not 
be deemed liable for a defect in the 
final product.*° Turning to the facts 
before it, the Bostrom court empha- 
sized that the plaintiff’s expert wit- 
ness had testified repeatedly that 
the seat itself was not defective, and 
that the parties agreed that Crane 
designed the garbage truck and 
chose which seat it would use.*! 
Since no evidence was presented to 
prove that the component seat was 
defective “in and of itself,” the court 
held that Crane could not obtain in- 
demnification from Bostrom.” 


Conclusion 

By limiting liability for a defec- 
tive product containing component 
,arts to those manufacturers that 
reasonably may be deemed to have 
sufficient knowledge about the fin- 
ished product to be able to foresee 
its potential dangers, the component 
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seller doctrine strikes the proper 
balance between holding respon- 
sible parties accountable and ensur- 
ing an avenue of redress for the in- 
jured consumer. To optimize 
achievement of these seemingly 
competing goals, and to ensure that 
the buck stops with the party in the 
chain of production properly held 
accountable for the end product, the 
component seller doctrine encom- 
passed by §5 of the Third Restate- 
ment should be adopted and applied 
by the Florida courts.** O 


' The phrase, “The Buck Stops Here,” 
became famous from its use by former 
President Harry S. Truman, who em- 
ployed the phrase in several public 
speeches, and often displayed the phrase 
on a sign on his desk in the White House. 
See “The Buck Stops Here,” at 
www.trumanlibrary.org/buckstop.htm. 
The phrase “derives from the slang ex- 
pression ‘pass the buck’ which means 
passing the responsibility on to some- 
one else.” See id. (citing I A Dictionary 
OF AMERICANISMS ON HIsToRICAL PRINCIPLES 


(Mitford M. Mathews, ed.) 198-99 Uni- 
versity of Chicago Press 1951)). 

2 The “raw material” and “component 
seller” doctrines are intertwined to such 
a degree that courts often consider them 
to be one and the same. See In re Tem- 
poromandibular Joint (TMJ) Implants 
Prods. Liab. Litig., 97 F.8d 1050, 1055 
n.6 (8th Cir. 1996) (“We believe it makes 
no difference whether [the product] is 
characterized as a ‘component part’ or a 
‘raw material.”) (citations omitted); see 
also RESTATEMENT (THIRD) OF Torts: 
Props. Lis. §5, cmt. a (“The refusal to 
impose liability on _ sellers of 
nondefective components is expressed in 
various ways, such as the ‘raw material 
supplier defense’ or the ‘bulk sales/so- 
phisticated purchaser rule.”’). 

3 Section 5 has been heralded as be- 
ing “enormously influential” on the 
courts. See James A. Henderson, Jr. & 
Aaron D. Twerski, The Products Liabil- 
ity Restatement in the Courts: An Ini- 
tial Assessment, 27 Wm. MircueE.t L. Rev. 
7, 23 (2000). 

* See David A. Fischer, Product Liabil- 
ity: A Commentary on the Liability of 
Suppliers of Component Parts and Raw 
Materials, 53 S.C. L. Rev. 1137, 1144 
(2002) (listing four common fact patterns 
where courts impose liability on compo- 


nent part suppliers). 

° Mayberry v. Akron Rubber Machin- 
ery Corp., 483 F. Supp. 407 (N.D. Okla. 
1979). 

® See Mayberry, 483 F. Supp. at 412- 
13. 

? Davis v. Komatsu Am. Indus. Corp., 
42 S.W.3d 34, 39-40 (Tenn. 2001) (cita- 
tion omitted). 

8 Fischer, supra note 4, at 1139. 

° Hildy Bowbeer, Component Suppli- 
ers: Drawing Common Sense Boundaries 
for Liability, Kan. J.L. & Pus. Pow’y 110, 
110 (Fall 2000) (citations omitted). 

0 See M. Stuart Madden, Component 
Parts and Raw Materials Sellers: From 
the Titanic to the New Restatement, 26 
N. Ky. L. Rev. 535, 539-40 (listing six 
practical considerations applicable to 
component parts and raw materials that 
justify different treatment of such prod- 
ucts). As an illustration of the 
“longstanding nature” of the question of 
how to treat component sellers, this au- 
thor recalled a newspaper article that 
“speculated that the reason the iceberg 
damaged the Titanic so mortally was 
because the rivets employed to bind to- 
gether the hull plates had a level of in- 
ternal metallurgical imperfections far 
exceeding what would be expected even 
in that era.” Id. at 571. 
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1 RESTATEMENT (THIRD) OF TorTs: PRop- 
ucts LiaBiity §5. 

2 Td. at cmt. a. 

14 Td. at cmt. a. 

15 Td. at cmt. c. It has been said that 
§5 “represents a great improvement” 
over its predecessor, §402A of the Rr- 
STATEMENT (SECOND) OF TorTs. See 
Fischer, supra note 4, at 1148. 

16 See RESTATEMENT (THIRD) OF ToRTS: 
Propucts Liasiity §5, cmt. e. 

17 See Shell Oil Co. v. Harrison, 425 
So. 2d 67, 68 (Fla. lst D.C.A. 1982). 

18 See id. 

19 See id. 

20 See id. 

21 Id. at 70. Other courts came to the 
same conclusion. In Cimino ov. 
Raymark Indus., Inc., 151 F.3d 297 (5th 
Cir. 1998), the Fifth Circuit Court of 
Appeals became perhaps the first ju- 
risdiction to expressly follow §5. In 
Cimino, the defendant Asbestos Cor- 
poration, Limited (“ACL”) supplied 
asbestos to another defendant, which 
blended the asbestos to form finished 
insulation products. See id. at 329. 
Holding that ACL could not be liable 
to the plaintiffs for injuries caused by 
the asbestos-containing products, the 
Cimino court reasoned that “ACL had 
no role in the design, manufacture, 
sale, or distribution of the insulation 
products at issue . . . there is no prac- 
tical way ACL could have warned 
plaintiffs of the risks posed by [the co- 
defendant’s] insulation products. 
These factors dictate a finding of no 
liability on the part of ACL to plain- 
tiffs.” Id. at 335. 

22 See Zaza, 675 A.2d at 634-35. 

23 See Standard Jury Instructions— 
Civil Cases, 872 So. 2d 893 (Fla. 2004) 
(citing §2 of the Third Restatement). 

24 See Scheman-Gonzalez v. Saber 
Mfg. Co., 816 So. 2d 1133 (Fla. 4th 
D.C.A. 2002) (applying Restatement 
(Third) of Torts: Products Liability to 
determine issues regarding 
manufacturer’s duty to warn); Warren 
v. K-Mart Corp., 765 So. 2d 235 (Fla. 
1st D.C.A. 2000) (applying Restate- 
ment (Third) of Torts: Products Liabil- 
ity). 

25 Warren, 765 So. 2d at 238. 

76 On June 23, 2004, the Fourth Dis- 
trict Court of Appeal issued its opin- 
ion in Union Carbide Corp. uv. 
Kavanaugh, 2004 WL 1393537, 29 Fla. 
L. Weekly D1501 (Fla. 4th D.C.A. June 
23, 2004), wherein the court found that 
a bulk material supplier had a duty to 
warn the end user of a product con- 
taining the material and could not 
meet its duty by warning the manu- 
facturer of the finished product. A 
motion for rehearing of the appeal was 
denied by the Fourth DCA on August 
25, 2004, as was a petition for certifi- 
cation of the case to the Florida Su- 
preme Court. Notably, the Union Car- 
bide decision does not address the 
applicability of the Third Restatement, 
and the opinion does not reference the 
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Third Restatement, either favorably or 
unfavorably. 

27 Scheman-Gonzalez, 816 So. 2d at 
1141 (citation omitted). 

28 Brito v. County of Palm Beach, 753 
So. 2d 109, 111 n.1 (Fla. 4th D.C.A. 
1998). The sophisticated user variation 
of the learned intermediary doctrine 
is sometimes referred to as the “sophis- 
ticated intermediary.” In Gray v. Bad- 
ger Mining Corp., 676 N.W. 2d 268 
(Minn. 2004), the court discussed how 
“some courts have held that a product 
supplier has no duty to warn the ulti- 
mate user where either of two situa- 
tions is present: (1) the end user’s em- 
ployer already has a full range of 
knowledge of the dangers, equal to that 
of the supplier or (2) the supplier 
makes the employer knowledgeable by 
providing adequate warnings and 
safety instructions to the employer.” 
Id. at 277-78 (citations omitted). The 
Gray court also pointed out that the 
sophisticated intermediary defense, 
while similar to the learned interme- 
diary defense, “is generally only avail- 
able where the supplier can show that 
it used reasonable care in relying upon 
the intermediary to give the warning 
to the end user.” Id. at 278. 

2° In re Silicone Gel Breast Implants 
Products Liability Litigation, 996 F. 
Supp. 1110, 1117 (N.D. Ala. 1997). 

3° Td. at 1115-16. Accord Jacobs v. EI. 
Du Pont De NeMours & Co., 67 F.3d 
1219, 1222 n.2 (6th Cir. 1995) (stating 
that bulk or raw material suppliers 
“are entitled to rely upon sophisticated 
purchasers, informed of potential dan- 
gers of the product, who resell the raw 
material after repackaging it or incor- 
porating the raw material into another 
product.”) (citations omitted); Byrd v. 
Brush Wellman, Inc., 753 F. Supp. 1403, 
1413 (E.D. Tenn. 1990) (granting sum- 
mary judgment for defendant beryl- 
lium supplier on grounds supplier had 
no duty to warn plaintiff where pur- 
chaser of beryllium product, plaintiff’s 
employer, was knowledgeable about 
the dangers associated with beryllium 
products and “was the only party in a 
position to effectively warn the plain- 
tiff and guard against those dangers.”). 

31 Fischer, supra note 4, at 1148. 

32 Bowbeer, supra note 9, at 112. See 
also Henderson & Twerski, supra note 
3, at 23 (“Placing such a duty on com- 
ponent part manufacturers is not prac- 
tically feasible and would result in 
enormous economic inefficiency.”). 

33 Fischer, supra note 4, at 1148 (cita- 
tion omitted). The component seller 
doctrine provides a means of satisfy- 
ing the “corrective justice” and “eco- 
nomic efficiency” schools of tort phi- 
losophy. For a detailed discussion of 
this issues, see Madden, supra note 10, 
at 555-70. 

*4 Henderson & Twerski, supra note 
3, at 23. 

35 See Henderson & Twerski, supra 
note 3, at 8 (contending that “unlike 
the dire prediction of the plaintiff’s bar 


that the [Third] Restatement would be 
utilized exclusively as a tool for defen- 
dants to stifle legitimate claims, in 
reality plaintiffs have aggressively re- 
lied upon a host of Restatement posi- 
tions and have often prevailed where 
they would clearly have failed under 
the jurisprudence of §402A.”). 

36 See Gray v. Badger Mining Corp., 
676 N.W. 2d 268, 218 n.8 (Minn. 2004) 
(noting, as an important question as- 
yet unresolved regarding §5, “whether, 
in combination, factors such as the 
component purchaser’s lack of exper- 
tise and ignorance of the risks of inte- 
grating the component into the 
purchaser’s product, and the compo- 
nent supplier’s knowledge of both the 
relevant risks and the purchaser’s ig- 
norance thereof, give rise to a duty on 
the part of the component supplier to 
warn of risks attending integration of 
the component into the purchaser’s 
product.”) 

37 See Henderson & Twerski, supra 
note 3, at 24 (“The mere provision of 
technical support and general process- 
ing advice does not sufficiently impli- 
cate the component part seller in the 
design process” so as to subject the 
component seller to liability under §5.) 
(citing §5, cmt. e). 

38 See Bostrom, 2004 WL 1303930 at 

39 Td. (citations omitted). 

40 Id. (emphasis supplied). 

4! See id. at *2-3. 

42 See id. at *3. 

43 One commentator seems to suggest 
that §5 of the Third Restatement 
should not be adopted by the Florida 
courts because it “emphasizes product 
design over product warnings and the 
obviousness of the danger.” Spencer 
Silvergate, The Restatement (Third) of 
Torts, FLA. B.J. 10, 17 (Dec. 2001). How- 
ever, another commentator recently 
emphasized that “[s]ince §5 was pub- 
lished, every court that has considered 
it has concluded that it is an appropri- 
ate statement of the law with respect 
to component supplier liability. The 
leading commentators have agreed. 
Section 5 got it right.” Bowbeer, supra 
note 9, at 112 (citations omitted). 


Joseph J. Ward is a litigation as- 
sociate in the West Palm Beach office of 
Holland & Knight LLP. His practice in- 
cludes representing manufacturers and 
distributors in products liability cases 
alleging strict liability and negligence 
claims for manufacturing defect, design 
defect, and defective warning. Prior to 
entering private practice, Mr. Ward 
served as a judicial clerk at the Fourth 
District Court of Appeal. He is a 1998 
graduate from The Florida State Uni- 
versity College of Law. The views ex- 
pressed in this article are solely those of 
the author. 
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And Congress Said, 


“Ter 
LAND USE” 
A RLUIPA Primer 


by Marc Rohr 


Jewish congregation seeks to hold weekly re- 

ligious services in a house located in a part of 

the city zoned for residential use only; must 

the city allow it to do so? A Christian congre- 
gation wishes to set up a church in storefront premises 
in a strip mall zoned for commercial use only; must the 
town allow it to do so? In each case, will the interests 
that have long led even well-motivated government ac- 
tors to reject requests for variances and special use per- 
mits—such as reducing traffic, parking problems, noise, 
and congestion—suffice to rebut the cries of “religious 
freedom”? 

As most of the city attorneys of this country are now 
undoubtedly aware, these questions have become much 
more difficult to answer in light of the enactment of the 
federal Religious Land Use and Institutionalized Per- 
sons Act of 2000 (“RLUIPA”).' The core provision of the 
section of the act entitled “Protection of Land Use as 
Religious Exercise” is this: 

No government shall impose or implement a land use regula- 
tion in a manner that imposes a substantial burden on the re- 
ligious exercise of a person, including a religious assembly or 
institution, unless the government demonstrates that imposi- 
tion of the burden on that person, assembly, or institution (A) 
is in furtherance of a compelling governmental interest; and 


(B) is the least restrictive means of furthering that compelling 
governmental interest.’ 


The statute goes on to provide: “No government shall 
impose or implement a land use regulation in a manner 
that treats a religious assembly or institution on less 
than equal terms with a nonreligious assembly or insti- 
tution.”* 

Why did Congress provide such extraordinary protec- 
tion to religious institutions in the context of local zon- 
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ing decisions? According to Senators Hatch and Kennedy: 


Churches in general, and new, small, or unfamiliar churches in 
particular, are frequently discriminated against on the face of 
zoning codes and also in the highly individualized and discre- 
tionary processes of land use regulation. Zoning codes frequently 
exclude churches in places where they permit theaters, meet- 
ing halls, and other places where large groups of people as- 
semble for secular purposes.° 


Often, the statement continued, “discrimination lurks 
behind such vague and universally applicable reasons 
as traffic, aesthetics, or ‘not consistent with the city’s land 
use plan.””® 

The enactment of RLUIPA has led to an explosion of 
litigation and a growing body of judicial decisions inter- 
preting RLUIPA, as religious institutions throughout the 
nation have challenged (and continue to challenge) local 
zoning restrictions.’ The key issue—as to which courts 
are divided—is the question of the what constitutes a 
“substantial burden on... religious exercise,” within the 
meaning of the statute. The U.S. Court of Appeals for the 
11th Circuit has recently contributed to this judicial de- 
bate through its decision in Midrash Sephardi, Inc. v. 
Town of Surfside, 366 F.3d 1214 (11th Cir. 2004). 

To fully understand the significance of RLUIPA, it is 
appropriate to begin by addressing the question of why 
this statute was necessary. Why is the statutory stan- 
dard of “strict scrutiny” not redundant in light of the 
Free Exercise Clause of the First Amendment to the U.S. 
Constitution? 


Constitutional Background 

From 1963 to 1990, strict scrutiny was indeed the stan- 
dard utilized by the courts in assessing the constitution- 
ality of governmental actions which substantially bur- 
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dened the free exercise of religion.*® 
In 1990, however, in the case of Em- 
ployment Division, Dept. of Human 
Resources v. Smith, 494 U.S. 872 
(1990), a majority of the Supreme 
Court ruled that strict scrutiny was 
not the appropriate test to be used 
in evaluating a Free Exercise 
Clause challenge to “a neutral, gen- 
erally applicable law.”® Thus, a claim 
that one is constitutionally entitled 
to be exempted, on religious 
grounds, from having to comply with 
a “neutral, generally applicable” law 
unless the government can show a 
compelling reason for not allowing 
the exemption is, after the Smith 
decision, no longer a valid claim; 
such a claim will, in fact, simply fail, 
as a matter of constitutional law. 

Smith made clear, however, that 
a Free Exercise Clause claim will 
trigger the exercise of strict scrutiny 
if either the government targets a 
religious practice, i.e., “if it [seeks] 
to ban such acts or abstentions only 
when they are engaged in for reli- 
gious reasons;””° or if the govern- 
ment refuses to grant an exemption 
to one who seeks it on religious 
grounds, in the context of a govern- 
mental program “where the state 
has in place a system of individual 
exemptions.”"! 

In 1993, Congress reacted to the 
Smith decision by enacting the Re- 
ligious Freedom Restoration Act 
(RFRA), whose core directive was 
that government in this country 
“shall not substantially burden re- 
ligious exercise even if the burden 
results from a rule of general appli- 
cability,” unless (in essence) the 
government’s justification for so 
doing could survive strict scrutiny. ' 
But in City of Boerne v. Flores, 521 
U.S. 507 (1997), the Supreme Court 
ruled that Congress, which had re- 
lied on §5 of the 14th Amendment 
(which gives Congress the “power 
to enforce” the other provisions of 
that amendment") in enacting 
RFRA, had exceeded its §5 power 
in this instance. For the majority, 
Justice Kennedy explained that 
“(llegislation which alters the 
meaning of the Free Exercise 
Clause cannot be said to be enforc- 
ing the clause. Congress . . . has 
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The enactment of 
RLUIPA has led to an 
explosion of litigation 
and a growing body of 

judicial decisions 


interpreting RLUIPA, as 


religious institutions 
challenge local zoning 
restrictions. 


been given the power ‘to enforce, not 
the power to determine what con- 
stitutes a constitutional violation.”™“ 


Present Viability of 
Constitutional Challenge 

e Free Exercise Clause 

A Free Exercise challenge can still 
be brought against a zoning decision 
today, RLUIPA notwithstanding, 
but does such a constitutional claim 
have any chance of succeeding? If 
the zoning ordinance in question is 
seen by the court as a neutral law 
of general applicability, then the 
answer should be no. In Civil Liber- 
ties for Urban Believers v. City of 
Chicago, 342 F.3d 752 (7th Cir. 
2003), for example, the court found 
the zoning ordinance to be neutral 
and generally applicable, despite its 
specific exclusion of “churches” from 
certain zones, because the ordinance 
“includes ‘church’ as just one among 
many and varied religious and non- 
religious regulated uses.”!° 

The answer is yes, however, in two 
instances. The first such instance is 
where a court is persuaded that a 
zoning law fits into the “individual- 
ized exemption” concept, and that 
the denial of an exemption imposes 
a “substantial burden” on the reli- 
gious entity.'° Some courts have 
found the “individualized exemp- 
tion” concept to be applicable in 
these circumstances, on the ground 
that a statutory scheme that con- 
templates the possibility of special 


use permits, depending on the cir- 
cumstances, is necessarily one that 
allows for individualized assess- 
ments."’ 

But few courts have found that 
the refusal to allow a church, for ex- 
ample, to exist in a particular loca- 
tion amounts to the requisite “sub- 
stantial burden” on the practice of 
religion that is necessary to trigger 
the use of strict scrutiny in a Free 
Exercise Clause analysis. In fact, 
this author is aware of only one re- 
ported judicial decision that explic- 
itly embodied such reasoning.'* In 
Cottonwood Christian Center v. Cy- 
press Redevelopment Agency, 218 F. 
Supp. 2d 1203 (C.D. Cal. 2002), a fed- 
eral district court entered a prelimi- 
nary injunction in favor of a church 
which, because of its large and grow- 
ing membership, sought to build a 
new facility on land not zoned for 
religious use. In finding the requi- 
site “substantial burden” on reli- 
gious practice, the court said that 
“[p]reventing a church from build- 
ing a worship site fundamentally in- 
hibits its ability to practice its reli- 
gion.”!® 

This reasoning, however, has es- 
sentially been rejected by virtually 
every other court that has consid- 
ered the issue.” The prevailing (and, 
in this author’s opinion, better) view 
is that generally there is no connec- 
tion between adhering to the dic- 
tates of one’s religion and worship- 
ing collectively in a particular 
geographic location; thus, the free- 
dom to practice one’s religion is not 
meaningfully impaired by a govern- 
mental act making particular real 
property unavailable for that pur- 
pose. Long ago the Supreme Court 
made it clear that government does 
not violate the Free Exercise Clause 
when it simply makes the practice 
of religion “more expensive” that it 
would otherwise be,”! and, more re- 
cently, that no heightened judicial 
scrutiny is called for with respect to 
“government programs which may 
make it more difficult to practice 
certain religions but which have no 
tendency to coerce individuals into 
acting contrary to their religious be- 
liefs.”** Those characterizations are 
apt, in the present context. As one 
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court has said: “Regulation of the 
location of church construction is 
not an impediment to religious ob- 
servation in the sense of a prohibi- 

The second instance in which a 
Free Exercise violation will be found 
is where the zoning decision was the 
product of intentional discrimina- 
tion against a religious institution.” 
In essence, that was found to be so 
in the Midrash Sephardi case, 
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where the Surfside zoning ordinance 
excluded churches and synagogues 
from locations in Surfside’s business 
district where private clubs and 
lodges were permitted. The 11th 
Circuit held that the ordinance vio- 
lated both the “equal terms” provi- 
sion of RLUIPA and, because it was 
neither “neutral” nor “generally ap- 
plicable,” the Free Exercise Clause 
as well. Applying strict scrutiny, the 
court concluded that the ordinance 
was both overinclusive and 
underinclusive 

with respect to Surfside’s objectives of 
promoting retail activity and synergy 
because the synagogues contribute to 
the retail and commercial activity of the 
business district .... [and] Surfside pro- 
vides no evidence that private clubs and 
lodges actually contribute to the busi- 


ness district in a way appreciably dif- 
ferent than religious institutions.” 


A Free Exercise Clause challenge 
to the enforcement of an exclusion- 
ary zoning law, therefore, is not likely 
to succeed unless the law discrimi- 
nates against religious entities. 

¢ Equal Protection 

Might a religious institution suc- 
ceed in challenging a zoning restric- 
tion under the Equal Protection 
Clause? Possibly, but not likely. The 
Supreme Court has recently reiter- 
ated its previously stated position 
that, in the absence of a Free Exer- 
cise Clause violation, an equal pro- 
tection claim that asserts discrimi- 
nation on the basis of religion will 
be subjected to only minimal judi- 
cial scrutiny.”® Thus, a challenger 
whose free exercise of religion has 
not been substantially burdened by 
the zoning law at issue should not 
gain the benefit of strict scrutiny by 
adding an equal protection claim. 

The question, then, is whether a 
zoning ordinance discriminates so 
indefensibly against religious enti- 
ties that it violates the Equal Pro- 
tection Clause even under minimal 
judicial scrutiny. At least two fed- 
eral courts have found that to be so 
(or at least potentially so), when the 
zoning ordinance at issue treated 
religious institutions differently 
from other uses of land that ap- 
peared to be just as likely to give 
rise to the problems that ostensibly 
justified the exclusion of the church 


22 THE FLORIDA BAR JOURNAL/DECEMBER 2004 


from the neighborhood.”’ A munici- 
pality would be well-advised, there- 
fore, to avoid treating religious uses 
of land differently from other uses 
that differ only by virtue of their not 
being religious. However, a zoning 
law that excludes churches along 
with other entities (such as theaters 
or fraternal lodges) that are likely 
to increase traffic or parking prob- 
lems, to list two of the more typical 
bases for such exclusions, is likely 
to survive minimal scrutiny.** 

e Freedom of Speech 

Constitutional challenges to zon- 
ing decisions of this kind have also 
been based, on occasion, on the far- 
from-intuitively-obvious contention 
that an exclusion of religious uses 
amounts to a prohibition of religious 
speech, in violation of the Free 
Speech Clause of the First Amend- 
ment. In each of the reported deci- 
sions known to this author in which 
such a claim was considered, the 
zoning ordinance was viewed, ex- 
plicitly”’ or implicitly,*® as a content- 
neutral regulation of speech to be 
evaluated by the use of intermedi- 
ate judicial scrutiny. While one of 
these courts brushed off the free 
speech claim fairly quickly and 
conclusorily,*' the claim was taken 
quite seriously in two other cases. 
In one, an appellate court set aside 
a grant of summary judgment for 
the city, requiring factual support 
for the city’s position that the pres- 
ence of a church would have harm- 
ful effects “on economic vitality in 
the central business district.”*? In 
the other, the court found a viola- 
tion of the church’s right to freedom 
of speech, due to a lack of the requi- 
site “narrow tailoring,” based on the 
underinclusiveness (with respect to 
every one of the city’s stated inter- 
ests) of the city’s exclusion of 
churches alone from the city’s “of- 
fice district.”** 

In sum, it remains possible for a 
zoning ordinance to be vulnerable to 
a constitutional challenge by virtue 
of its treatment of religious uses of 
land, but, if the ordinance does not 
single out such religious uses alone 
for exclusion from particular zones, it 
will likely withstand such a challenge. 
That leads us to RLUIPA. 
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RLUIPA: Key Issues 
in its Application 

e “Substantial Burden” 

As noted above, the key provision 
of §2 of the statute is the require- 
ment that government must satisfy 
strict scrutiny when it imposes a 
land use regulation “that imposes a 
substantial burden on the religious 
exercise of a person, including a re- 
ligious assembly or institution.” 
Significantly, the statute goes on to 
define the phrase “religious exer- 
cise” as follows: 

Religious exercise is defined as follows: 
(A) The term “religious exercise” in- 
cludes any exercise of religion, whether 
or not compelled by, or central to, a sys- 
tem of religious belief. 
(B) The use, building or conversion 
of real property for the purpose of reli- 


gious exercise shall be considered to be 
religious exercise ... .*° 


Thus, by defining “religious exer- 
cise” so broadly, the statute, on its 
face, appears to have the important 
effect of making the threshold re- 
quirement of a “substantial burden” 
much easier to satisfy under 
RLUIPA than it is under the Free 
Exercise Clause. This understand- 
ing of the statute is shared by some 
of the federal courts that have had 
the opportunity to apply RLUIPA, 
who have found, accordingly, that a 
refusal to allow a religious use of 
land in a particular location did 
amount to a “substantial burden” on 
“religious exercise,”** despite the 
assertion made by Senators Hatch 
and Kennedy that “[t]he term ‘sub- 
stantial burden’ as used in this Act 
is not intended to be given any 
broader interpretation than the Su- 
preme Court’s articulation of the 
concept of substantial burden on 
religious exercise.”*’ 

Thus, in the words of one federal 
district court: 


Although RLUIPA’s legislative history 
suggests that “substantial burden” 
should be interpreted as it has been in 
prior case law.,...[i]t is the Act’s explicit 
redefinition of “religious exercise” that 
effects a manifest change in the analy- 
sis. Because use of land is “religious ex- 
ercise” under RLUIPA, there can be no 
doubt that the City’s action denying use 
of the Subject Property is a “substan- 
tial burden” on that use.** 


But other courts—including the 
llth Circuit, in the Midrash 


Sephardi case—have taken a very 
different view of the meaning of the 
statutory term “substantial bur- 
den,” which is not defined in the act. 
The legislative history led Judge 
Bauer of the Seventh Circuit to con- 
clude, in essence, that the statutory 
language cannot properly be inter- 
preted so as to apply to every de- 
nial of a request by a religious in- 
stitution for a zoning variance. He 
explained: 
Application of the substantial burden 
provision to a regulation inhibiting or 
constraining any religious exercise, in- 
cluding the use of property for religious 
purposes, would render meaningless the 
word “substantial,” because the slight- 
est obstacle to religious exercise inciden- 
tal to the regulation of land use—how- 
ever minor the burden it were to 
impose—could then constitute a burden 
sufficient to trigger RLUIPA’s require- 
ment that the regulation advance a com- 
pelling governmental interest by the 
least restrictive means. We therefore 
hold that, [under RLUIPA], a land-use 
regulation that imposes a substantial 
burden on religious exercise is one that 
necessarily bears direct . . . responsibil- 
ity for rendering religious exercise—in- 
cluding the use of real property for the 
purpose thereof... —effectively imprac- 
ticable. *° 

The court went on to reject the 
plaintiffs’ “scarcity of available 
land” argument, noting that each of 
the five plaintiff churches “has suc- 
cessfully located within Chicago’s 
city limits.”*° 

In the Midrash Sephardi decision, 
Judge Wilson explicitly declined to 
adopt the Seventh Circuit’s defini- 
tion of “substantial burden,” adopt- 
ing in its stead the somewhat cryp- 
tic conclusion that “a ‘substantial 
burden’ is akin to significant pres- 
sure which directly coerces the reli- 
gious adherent to conform his or her 
behavior accordingly.”*! Exactly 
what that means, in the context of 
municipal denials of special use per- 
mits, is unclear to this writer. What 
is clear is that the court found no 
substantial burden in this case, in 
which the affected Orthodox congre- 
gations argued that the zoning re- 
strictions had the effect of requir- 
ing their members to walk a greater 
distance to reach their synagogues, 
with the possible ultimate result 
that some would stop attending ser- 
vices altogether. The court concluded 
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that “the burden of walking a few 
extra blocks . . . is not ‘substantial’ 
within the meaning of RLUIPA.”* 

If additional federal appellate 
courts adopt similarly narrow inter- 
pretations of RLUIPA’s key “sub- 
stantial burden” provision, or if the 
Supreme Court ultimately does so, 
it will be difficult to perceive any sig- 
nificant contribution made by the 
land use section of the statute. 

© Can a Zoning Restriction Sur- 
vive Strict Scrutiny? 

Based on the few reported 
RLUIPA decisions that have applied 
the test of strict scrutiny, along with 
the handful of related Free Exercise 
Clause cases that have done so, one 
may conclude that, when the stan- 
dard is taken seriously, the govern- 
ment is unlikely to prevail.** Be- 
cause, interestingly, some zoning 
ordinances tend to exclude religious 
uses from residential areas while 
others exclude them from business 
districts, and because different gov- 
ernment interests tend to arise in 
those two very different situations, 
it is helpful to analyze the “business 
district” cases separately from the 
“residential area” cases. 

When a city chooses to exclude 
religious institutions from a com- 
mercial district, its reasons tend to 
be one or more of the following: en- 
couraging commerce, generating ad- 
ditional tax revenues (since churches 
tend to be tax-exempt), and eliminat- 
ing urban blight. Might any of those 
interests rise to the level of a “com- 
pelling” government interest? 

The “tax revenue” interest has, 
thus far, been deemed “important” 
by one court“ but rejected as insuf- 
ficient by two others,** with one 
court noting that 


[t]he maintenance of property tax rev- 
enue is a potentially pretextual basis for 
decision-making that appears to have 
been a specific target of RLUIPA.... 
Indeed, if a city’s interest in maintain- 
ing property tax levels constituted a 
compelling governmental interest, the 
most significant provision of RLUIPA 
would be largely moot, as a decision to 
deny a religious assembly use of land 
would almost always be justifiable on 
that basis.*® 


The “commerce” interest has 
served as the basis for one court’s 
conclusory holding that strict scru- 
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tiny was satisfied,*’ and was deemed 
an “important goal” by another 
court.** Finally, the “blight” interest 
has been rejected by one court,’ but 
treated as a potentially compelling 
interest, for purposes of continuing 
the analysis, by another.” 

Even when a court has found (or 
assumed) a sufficiently important 
government interest, however, it 
was likely to find that the zoning or- 
dinance, as applied to the chal- 
lenger, did not advance the 
municipality’s interest in the least 
restrictive manner.*! 

When a religious institution is 
excluded from a residential district, 
on the other hand, the stated gov- 


ernmental interest tends to be a 
desire to minimize one or more of 
the following undesirable phenom- 
ena: traffic, congestion, parking 
problems, and noise. Can any of 
those interests credibly be described 
as “compelling,” as the statute re- 
quires? One might reasonably con- 
clude that they are not, but courts 
have at times displayed a tendency 
to accept, as “compelling,” govern- 
ment interests that have been ar- 
ticulated at a very high level of gen- 
erality (such as “health and 
safety”).*> At a more appropriate 
level of specificity, it is certainly pos- 
sible for a court to credibly invoke 
an interest in “safety” (undoubtedly 


a compelling interest) as the under- 
lying reason for concern about an 
increase in vehicular traffic in a 
residential neighborhood, as the 
court did in Murphy v. Zoning 
Comm’n of Town of New Milford, 148 
F. Supp. 2d 173, 190 (D. Conn. 2001). 
The court went on to hold, however, 
that the zoning commission’s re- 
sponse (which focused on the num- 
ber of persons in attendance at the 
prayer meetings, rather than the 
number of vehicles in which they 
arrived) did not address the prob- 
lem in the least restrictive manner, 
and therefore violated RLUIPA. 
Conceivably, however, a municipal- 
ity might succeed in crafting an 
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appropriately tailored zoning regula- 
tion based upon the “safety” rationale. 

A municipality should fare even 
better if the court utilizes—under 
RLUIPA—the approach to “strict 
scrutiny” taken by the U.S. Court of 
Appeals for the 11th Circuit over 20 
years ago in the case of Grosz v. City 
of Miami Beach, 721 F.2d 729 (11th 
Cir. 1983).°° That pre-Smith, pre- 
RLUIPA case involved the holding 
of religious services, on a regular 
basis, in a private residence in an 
area not zoned for such activity. The 
court rejected the homeowners’ Free 
Exercise claim, reaching that result 
through a balancing of interests 
that (as this writer sees it) com- 
pletely ignored 1) the need to find a 
“substantial burden” on the free ex- 
ercise of religion, as a threshold re- 
quirement, and 2) the need to iden- 
tify a compelling government 
interest in order to uphold the zon- 
ing regulation. Thus, the court ruled 
for the city without ever asking 
whether any of the city’s interests— 
fleetingly identified via a reference 
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to “noise and disturbance”*°—were 
“compelling.” The Grosz approach 
has already been followed in a 
RLUIPA case which was, on its facts, 
a virtual reincarnation of Grosz.*’ 

In sum, the potency of RLUIPA 
will be seriously undermined if 
courts employ a restrictive interpre- 
tation of the “substantial burden” 
requirement, or if they allow the 
statute’s strict scrutiny test to be 
satisfied by a less demanding bal- 
ancing test. 


Is RLUIPA Constitutional? 
The reader may well wonder: If 
RFRA was struck down as exceed- 
ing Congress’ power, then how can 
RLUIPA be constitutional? The an- 
swer is that Congress sought to cure 
the infirmity of the prior statute by 
specifying that the protections of 
RLUIPA apply only if 
(a) the substantial burden is imposed in 
a program or activity that receives fed- 
eral financial assistance, (b) the substan- 
tial burden affects, or removal of that 


substantial burden would affect, com- 
merce ... among the several States, or 
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(c) the substantial burden is imposed in 
the implementation of a... system of 
land use regulations, under which a gov- 
ernment makes, or has in place . . . pro- 
cedures or practices that permit the gov- 
ernment to make, individualized 
assessments of the proposed uses for the 
property involved.** 

Congress thus sought to take ad- 
vantage of three separate constitu- 
tional sources of power: 1) its spend- 
ing power, which would seem to have 
little applicability to local land use 
regulations, but which has served as 
a basis for the part of RLUIPA deal- 
ing with the rights of institutional- 
ized persons;*® 2) its commerce 
power; and 3) its power, under §5 of 
the 14th Amendment, to enforce the 
Free Exercise Clause, with respect 
to the “individualized assessments” 
concept recognized by the Supreme 
Court in the Smith decision. 

Municipalities defending them- 
selves against RLUIPA claims have 
routinely challenged the constitu- 
tionality of the statute, typically 
arguing both that Congress lacked 
power to enact RLUIPA and that 
RLUIPA violates the Establishment 
Clause. 

¢ Congressional Power to Enact 
RLUIPA 

At least a few courts—including 
the 11th Circuit in the Midrash 
Sephardi case®’—have held that, in 
the words of one court, “zoning or- 
dinances must by their nature im- 
pose individual assessment re- 
gimes,”*' and that RLUIPA is a 
constitutional exercise of Congres- 
sional power because “[wjhat Con- 
gress has done .. . is to codify the 
individualized assessments juris- 
prudence in Free Exercise cases that 
originated with the Supreme Court's 
decision in Sherbert v. Verner.”” 

One federal district court has dis- 
agreed, persuasively taking the po- 
sition that, because RLUIPA ex- 
pands the meaning of “substantial 
burden on religious exercise” beyond 
the meaning given to that concept 
by prior Free Exercise Clause deci- 
sions, RLUIPA cannot be viewed as 
a codification of the Supreme 
Court’s Free Exercise Clause juris- 
prudence. Thus, the court went on 
to say, “Congress has effectively re- 
defined the First Amendment rights 
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it is purporting to enforce,” thereby 
exceeding its powers under §5 of the 
14th Amendment. But, as has al- 
ready been noted, the 11th Circuit— 
which interpreted RLUIPA as ex- 
panding the “substantial burden” 
threshold to only a modest degree— 
apparently perceived no such con- 
stitutional problem. 

It may not matter whether 
RLUIPA represents a proper exer- 
cise of Congress’ power under §5 of 
the 14th Amendment, however, be- 
cause, in each of the few reported 
judicial decisions in which the point 
has been considered, Congress’ 
power to enact RLUIPA as a means 
of regulating interstate commerce 
has been upheld.® These courts 
have apparently had no difficulty 
perceiving potential interstate eco- 
nomic effects flowing from the es- 
tablishment of a church or a reli- 
gious school in a particular location, 
and their rulings have drawn addi- 
tional support from the fact that the 
interstate-commerce link, in order 
to be operative, is a jurisdictional el- 
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ement to be pled, and established, 
in individual RLUIPA actions.© 

¢ Does RLUIPA Violate the Estab- 
lishment Clause? 

The argument has been made re- 
peatedly that RLUIPA violates the 
Establishment Clause because it 
has the “primary effect” of advanc- 
ing religion,” by bestowing rights 
upon religious institutions (and re- 
ligious prisoners) that are not be- 
stowed upon similarly situated non- 
religious actors. Most of the courts 
that have considered the Establish- 
ment Clause argument in RLUIPA 
“prisoner” cases have rejected it,®* 
finding that Congress, through 
RLUIPA, “has simply lifted govern- 
ment burdens on religious exer- 
cise,”*’ which government may do— 
at least sometimes—without 
violating the Establishment 
Clause.”° One court of appeals has 
ruled to the contrary, however, con- 
cluding that RLUIPA “does not lift 
any burden on the exercise of reli- 
gion””' and thus cannot properly be 
viewed as a neutral accommodation 
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of religious interests. However, in 
the few reported RLUIPA “land use” 
cases in which the Establishment 
Clause argument has been consid- 
ered, including the Midrash 
Sephardi decision,” it has been uni- 
formly rejected.” 

Unless the Supreme Court steps 
in and rules to the contrary, then, 
RLUIPA must be regarded, in the 
11th Circuit, as a constitutional en- 
actment. The Midrash Sephardi de- 
cision has limited the potential im- 
pact of RLUIPA, with respect to the 
key “substantial burden” issue, but 
the extent of that limitation, along 
with the outcomes to which strict 
scrutiny will lead in these cases, 
remain unclear as of now. O 


1 42 U.S.C. §2000cc et seq. (2003). 
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tection to institutionalized persons. 42 
U.S.C. § 2000cc-1(a). 

3 42 U.S.C. §2000cc(a)(1). 

442 U.S.C. §2000cc(b)(1) (the “equal 
terms” provision). 
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Minimizing a Personal Representative’s 
Personal Liability to Pay Taxes 


Part Il 


by William C. Carroll and John “Randy” Randolph 


art I of this article, pub- 
lished in the November 
Journal, described the 
various federal and state 
tax obligations of a decedent and a 
decedent’s estate and outlined how 
federal and state law can hold the 
personal representative (PR) per- 
sonally liable for these obligations. 
In this Part II, the authors recom- 
mend steps for a PR to take to mini- 
mize personal liability for these fed- 
eral and state tax obligations. It is 
imperative that counsel for the PR 
implement steps to identify and 
mitigate against these liabilities. 


Steps Applicable to 
Both Federal and State 
Tax Obligations 

First and foremost, the PR should 
file timely and complete tax returns 
for periods prior to the decedent’s 
death. In that regard, a PR must 
gather all of the decedent’s tax and 
financial information to enable the 
PR to complete this task accurately. 

The first few steps in this impor- 
tant exercise are basic and intuitive. 
The PR should collect and review the 
decedent’s federal income tax report- 
ing information (e.g., 1099s) and 
prior federal (and state, if appli- 
cable) income and gift tax returns 
for the three years preceding death. 
Florida intangible tax returns for 
the three years prior to death should 
also be gathered and reviewed. The 
decedent’s mail should be forwarded 
to the PR or the PR’s counsel to en- 
sure that any income tax reporting 
information is sent to the proper 
party. Form 56, Notice Concerning 
Fiduciary Relationship, must be 
filed with the Internal Revenue Ser- 
vice (see discussion below). The PR 


A PR's exposure to 
personal liability for 
taxes owed by a 
decedent or by 
the estate can be 
reduced by taking the 
steps recommended 
in this article. 


should also review all of decedent’s 
records to identify any correspon- 
dence and/or notices from the IRS 
or the Florida Department of Rev- 
enue (FDOR). If an accountant had 
previously prepared the decedent’s 
tax returns, the PR should meet with 
the accountant to discuss all tax is- 
sues. In connection with meeting 
with the decedent’s accountant (if 
any), the PR should determine who 
will prepare the income (individual 
and fiduciary), estate, gift, and in- 
tangible tax returns. To the extent 
that there is any question that one 
or more returns may not have been 
filed with the IRS, it may be appro- 
priate to request a transcript of such 
tax return and/or a copy of such re- 
turn (using Forms 5406-T and 5406). 

As the administration of the es- 
tate progresses, it is not uncommon 
for the PR to uncover information 
that causes the PR to suspect that 
prior gift tax returns are either in- 
accurate or incomplete, or were per- 


haps never filed as required. Even 
if the PR has gift tax returns in 
hand, he or she should review the 
returns for the proper allocation of 
the generation-skipping tax exemp- 
tion.' If the PR determines that 
prior gift tax returns were inaccu- 
rate, incomplete, or not filed as re- 
quired, or that the generation-skip- 
ping tax exemption was improperly 
allocated or not allocated at all, the 
PR needs to determine how to rec- 
tify these mistakes and omissions. 

The PR should promptly estimate 
the necessary cash requirements of 
the estate for the payment of the 
decedent’s debts (including existing 
tax liabilities), estate taxes, and 
administration expenses. The PR 
should then take prompt steps to 
raise the cash necessary to meet the 
obligations of the estate through 
the sale of estate assets, if neces- 
sary.” Because of the step-up in ba- 
sis,’ raising cash can usually occur 
without substantial adverse tax 
consequences to the estate. Once 
the PR has raised sufficient cash, 
the funds should be retained by the 
estate in conservative cash or cash 
equivalent investments such as 
money market accounts or short- 
term Treasury obligations. 


Steps Applicable to 
Federal Tax Obligations 
Because of the relatively short 
time horizon for the administration 
of a decedent’s estate (generally two 
to three years), a PR will want to 
be sure that he or she is aware of 
all of the federal tax issues early 
on in the administration, and that 
these issues are resolved before the 
PR makes final distributions (or 
any sizable interim distributions). 
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Generally, the IRS has three years 
to assess any deficiencies on income, 
estate, or gift tax returns filed by the 
decedent and/or the PR.‘ Thus, vari- 
ous assessment periods can run well 
beyond the typical time frame for 
settling an estate. Therefore, it is 
incumbent on the PR to take what- 
ever steps are available to shorten 
the time period the IRS has to as- 
sess any such deficiencies and to be 
discharged from personal liability 
for any such potential deficiencies. 
The Internal Revenue Code pro- 
vides several mechanisms a PR can 
use to his or her advantage either to 
shorten the time periods in which IRS 
may assess tax deficiencies or to re- 
quest a discharge from personal liabil- 
ity for the payment of such taxes. 


Notice of Fiduciary Capacity 

Treas. Reg. §301.6903-1(a) and (b) 
state that every fiduciary is re- 
quired to give notice in writing to 
the IRS that he or she is acting for 
another in a fiduciary capacity. The 
PR can use Form 56 (Notice Con- 
cerning Fiduciary Relationship) to 
provide the required notice. Impor- 
tantly, if a notice of fiduciary capac- 
ity is not filed with the IRS, a notice 
of deficiency will not be sent directly 
to the PR, and any notice of defi- 
ciency that the IRS sends to the last 
known address of the decedent is 
considered sufficient (permitting 
the IRS to assess the tax and de- 
mand payment immediately upon 
expiration of the 90-day deficiency 
notice period, even if the PR may 
never have received the notice).° Ad- 
ditionally, with respect to the assess- 
ment of personal liability against the 
PR under 31 U.S.C. §3713(b), in the 
absence of a notice of fiduciary rela- 
tionship, any notice of §3713(b) liabil- 
ity mailed to the PR at his or her last 
known address is sufficient.*® (Section 
3713(b) liability is discussed in Part 
I of this article.) 

Thus, in order to comply with the 
described regulations, and as a de- 
fensive step to avoid an assessment 
due to the failure to provide the IRS 
with the PR’s name and address, 
Forms 56 should be filed for the es- 
tate and for the decedent. The Form 
56 instructions are to file the form 
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with the IRS Center where the per- 
son for whom you are acting is re- 
quired to file tax returns. The in- 
structions make it clear that the PR 
is acting as a fiduciary on behalf of 
the decedent and the decedent’s es- 
tate. The instructions describe the 
estate as an entity separate from 
the decedent. They state that a sepa- 
rate Form 56 must be filed for each 
person “whom you are acting in a 
fiduciary capacity.” The instructions 
provide an example dealing with the 
decedent’s income tax return for the 
year of death (final Form 1040). This 
example states that, with respect to 
the decedent’s final Form 1040, the 
PR must file one Form 56 entering 
the name of the decedent as the per- 
son for whom the PR is acting and 
that another Form 56 must be filed 
entering the name of the estate as 
the person for whom the PR is act- 
ing. Accordingly, separate Forms 56 
for the decedent and the estate 
should be filed with the IRS Service 
Center where decedent was filing (or 
should have been filing) his or her 
individual income tax returns (for 
a Florida decedent, this would be the 
Atlanta Service Center). Forms 56 
for the estate should also be filed 
with the Cincinnati Service Center 
and with the Ogden, Utah Service 
Center. These Forms 56 would ap- 
ply to the gift and estate tax returns 
(Cincinnati Service Center)’ and to 
the estate’s income tax returns 
(Ogden Service Center). With re- 
spect to the Forms 56 for the 
decedent’s income and gift tax re- 
turns, generally the authors suggest 
filing this form for the past three 
years’ tax returns. It is not neces- 
sary to include a copy of the PR’s 
letters of administration as an en- 
closure to the Form 56;* however, the 
authors nevertheless recommend 
that the letters be included. 

The instructions to Form 56 state 
that the filing of an additional Form 
56 as a notice of termination of fi- 
duciary relationship will “relieve 
[the PR] of any further duty or li- 
ability as a fiduciary.” Treas. Reg. 
§301.6903-1(b)(1) provides in part 
that for any notice filed before April 
24, 2002, “[w]hen the fiduciary ca- 
pacity has terminated, the fiduciary, 


in order to be relieved of any fur- 
ther duty or liability as such, must 
file with the Internal Revenue Ser- 
vice office with whom the notice of 
fiduciary relationship was filed 
written notice that the fiduciary 
capacity has terminated as to him, 
accompanied by satisfactory evi- 
dence of the termination of the fi- 
duciary capacity.” Treas. Reg. 
§301.6903-1(b)(2), regarding notices 
filed on or after April 24, 2002, curi- 
ously omits this language; although, 
as mentioned, the instructions to 
Form 56 do not reflect the omission. 
Additionally, I.R.C. §6903(a) contin- 
ues to state that a fiduciary “shall 
assume the powers, rights, duties 
and privileges ... . until notice is 
given that the fiduciary capacity has 
terminated.” 

In any case where a PR resigns 
or is removed by the court, the 
former PR should file Forms 56 no- 
tifying the IRS of the termination 
of fiduciary relationship. These 
forms should be filed with each of 
the service centers with which the 
PR originally filed notices of fidu- 
ciary relationship, and they should 
specify the name and address of the 
successor PR. The filing of a termi- 
nation of fiduciary relationship 
should provide the former PR with 
protection against personal liability 
arising from estate events or actions 
subsequent to the termination. The 
termination notices should be filed 
as soon as possible in order to re- 
lieve the former PR from liability for 
actions that are required to be taken 
subsequent to the termination, such 
as filing new tax returns with ac- 
companying tax payments.’ Provid- 
ing the IRS with notice of the ter- 
mination of a fiduciary relationship 
will not protect the PR from per- 
sonal liability for activities previ- 
ously undertaken by or required of 
the fiduciary for the periods in 
which he or she was serving as PR, 
such as filing returns or making 
payments of tax due.'’ Because the 
filing of Forms 56 as notices of ter- 
mination of a fiduciary relationship 
does not, in itself, act to absolve the 
PR from personal liability, the PR 
must take other steps, as described 
below, to reduce personal liability. 
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Discharge from Personal 
Liability for Decedent’s 
Income and Gift Taxes 

I.R.C. §6905(a) provides that, af- 
ter a decedent’s individual (but not 
fiduciary) income or gift tax return 
has been filed, a PR may make writ- 
ten application to the IRS office 
where the estate tax return is filed 
for release of the PR’s personal li- 
ability for such income or gift tax. 
This application is made on Form 
5495. If no estate tax return is filed, 
Form 5495 should be filed where the 
decedent’s final individual income 
tax return is required to be filed.!’ 
Treasury Regulations do not impose 
a time limit for filing Form 5495. 

If Form 5495 is properly filed, the 
IRS has nine months in which to 
notify the PR of any deficiency for 
the decedent’s applicable income or 
gift tax returns. If the PR pays the 
additional tax, or if no notice is re- 
ceived from the IRS within nine 
months from the date of filing Form 
5495, the PR is then discharged 
from personal liability.' 

If the PR is released from per- 
sonal liability for any such income 
or gift tax, the IRS may still assess 
deficiencies against the PR in his or 
her fiduciary (not individual) capac- 
ity, and may collect the taxes due 
from assets of the estate (provided 
the limitations period for assess- 
ment and collection has not run). 
The special tax liens on estate as- 
sets under I.R.C. §6324 are not re- 
leased by discharging the PR from 
personal liability. 


Prompt Assessment 
for Income and Gift Taxes 

In addition to the relief available 
under I.R.C. §6905(a), a PR may re- 
quest prompt assessment of any in- 
come (individual or fiduciary) tax or 
gift tax, including any tax that may 
be due on returns filed by the dece- 
dent that are still “open” under the 
statute of limitations.'° If a request 
for prompt assessment is made, the 
statute of limitations for assess- 
ment is shortened from three years 
to 18 months, but not beyond three 
years after the return was filed." 
Thus, if the statute of limitations 
will run prior to the shortened as- 


sessment period, filing the request 
for prompt assessment will not ex- 
tend that period. 

The request for prompt assessment 
may be made using Form 4810, but 
may also be made in a separate let- 
ter filed with the IRS Service Center 
where the relevant tax returns were 
filed (not where the estate tax return 
would be filed, as is the case with 
Form 5495). If Form 4810 is not used, 
the request for prompt assessment 
must a) state the types of taxes and 
tax periods for which prompt assess- 
ment is requested; and b) clearly in- 
dicate that the request is being made 
“under the provisions of Code 
§6501(d).”"’ Pursuant to regulation, 
the request for prompt assessment, 
whether on Form 4810 or otherwise, 
is required to be sent to the IRS sepa- 
rately from any tax return or other 
forms, including Form 5495.'* 

If the relevant tax returns were 
filed as joint returns with the surviv- 
ing spouse, the filing of a request for 
prompt assessment by a PR does not 
shorten the assessment period 
against the spouse,'’ who will remain 
jointly and severally liable”’ for the 
deceased spouse’s tax liability.’ A re- 
quest for prompt assessment does not 
shorten the limitations period on 
credits and refunds” and the PR may 
seek a refund for taxes paid within 
the shortened assessment period. 

How it all can go wrong was dem- 
onstrated in Estate of Walker v. Com- 
missioner, 90 T.C. 253 (1988), where 
a notice of deficiency was mailed to 
the PR within three years after filing 
the relevant return but after the es- 
tate had been distributed and the PR 
discharged from liability in the pro- 
bate proceedings. The PR had not 
made a request for prompt assess- 
ment; the notice of deficiency was 
therefore held to be timely. 

By filing Form 4810 simulta- 
neously (but separately) with Form 
5495 the PR benefits the estate and 
its beneficiaries in addition to provid- 
ing the PR with the added protection 
of discharge from personal liability. 


Discharge from Personal 
Liability for Estate Tax 

The PR is responsible for the fil- 
ing of the federal estate tax return 


and the payment of the estate tax. 
Although there is no provision in the 
Code expressly imposing personal 
liability on a PR, Treas. Reg. 
§20.2002-1 does so. However, there 
are provisions whereby a PR (or 
other fiduciary) may obtain a dis- 
charge from personal liability for 
paying estate tax. 

I.R.C. §2204(a) provides that a PR 
may make written application for 
the prompt determination of the 
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estate tax and for discharge of per- 
sonal liability for payment. There is 
no promulgated form for this re- 
quest. The PR should make the re- 
quest in writing to the IRS in letter 
form to the IRS Service Center 
where the estate tax return is re- 
quired to be filed. Upon such re- 
quest, the IRS has nine months to 
notify the PR of any estate tax defi- 
ciency and, upon payment of such 
additional tax, the PR is discharged 
from personal liability. If no such 
notification is received, the PR is 
automatically discharged from per- 
sonal liability. This procedure does 
not relieve the estate from liability 
for the payment of additional estate 
tax, nor does it serve to release the 
estate tax lien from estate assets. 
Instead, it only discharges the PR 
personally, and the PR’s personal 
assets from liability for payment of 
the deficiency. Absent such a re- 
quest, the IRS generally has three 
years to assess any additional tax 
due and a much longer period to 
assert §3713(b) personal liability for 
its payment against the PR. 

I.R.C. §2204 also provides that a 
fiduciary other than a PR (for ex- 
ample, a trustee of a revocable trust) 
may apply for discharge of personal 
liability for estate tax. Upon such a 
request, the IRS must notify the fi- 
duciary of any estate tax due “upon 
the discharge of the [PR] from per- 
sonal liability under subsection (a), 
or upon the expiration of 6 months 
after the making of such application 
by the fiduciary, if later.””° 

Although I.R.C. §2204 provides a 
mechanism for a PR to request dis- 
charge from personal liability for 
estate tax (as does I.R.C. §6905 in 
the context of income and gift tax), 
it does not shorten the time for as- 
sessment of estate taxes. Compare 
this to I.R.C. §6501(d), which pro- 
vides for the reduced assessment 
period for a decedent’s income and 
gift tax. There is no comparable pro- 
vision for estate tax. 

In many estates the PR elects to 
pay the estate tax attributable to a 
closely held business in annual in- 
stallments pursuant to I.R.C. §6166. 
Until the final installment is made, 
the PR remains subject to potential 


personal liability under §3713(b). 
Even though the estate tax is to be 
paid in installments in the future, 
the PR can still make a request un- 
der I.R.C. §2204 to be discharged 
from personal liability. However, in 
order to be discharged the PR must 
furnish a bond for the amount of 
estate tax deferred under I.R.C. 
§6166 or the PR can elect that a lien 
be imposed with respect to certain 
property, which is described as 
“$6166 lien property.” 


Estate Tax Deficiencies 
Caused by Omission 
of Taxable Gifts 

Among a PR’s many responsibili- 
ties is the obligation for filing and 
paying any unreported gifts made 
by the decedent during the 
decedent’s lifetime.”* Frequently 
this puts a PR in the unenvious po- 
sition of having to report prior un- 
reported gifts, thereby reducing the 
available credit for estate tax or, 
worse, obligating the estate to pay 
gift taxes. I.R.C. §2204(d) provides 
that a PR or other fiduciary may in 
good faith rely on written tran- 
scripts of gift tax returns requested 
from the IRS for all but the most 
recent three years prior to death. 
The PR remains personally liable 
for the filing and payment of gift 
taxes for the three tax years prior 
to death. Recall that I.R.C. §6905 
permits a PR to request discharge 
from personal liability for specific 
gift tax returns filed (see discussion 
above). The good faith requirement 
ensures that a PR with actual 
knowledge of unreported gifts may 
not be relieved of liability merely by 
requesting transcripts from the IRS. 

If a PR relies in good faith on a 
transcript of gift tax returns fur- 
nished by the IRS, under I.R.C. 
§6103(e)(3) the PR is relieved from 
personal liability for additional es- 
tate taxes due by reason of gifts 
made more than three years before 
the date of decedent’s death and not 
shown on the return.”® The PR re- 
mains liable for unreported gifts 
made within three years before 
death, or for unreported gifts in 
other years in which the PR has ac- 
tual knowledge. 
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Steps Applicable to 
State Tax Obligations 

As mentioned in Part I of this ar- 
ticle, F.S. §198.23 generally holds a 
PR personally liable for the Florida 
estate tax to the extent that the PR 
made distributions to the beneficia- 
ries before satisfying the Florida 
estate tax. F.S. §198.19 allows a PR 
who “files a complete return” to 
make a written application to the 
FDOR for a determination of the 
amount of tax and a discharge from 
personal liability. Upon application 
by the PR, the FDOR is required as 
soon as possible, and in any event 
within one year of receipt of the ap- 
plication, to notify the PR of the 
amount of the tax and upon pay- 
ment of the tax, the PR is discharged 
from personal liability for any ad- 
ditional tax thereafter found to be 
due. Pursuant to FS. §198.19, the 
PR is entitled to receive from the 
FDOR a receipt in writing showing 
his or her discharge from personal 
liability with respect to the Florida 
estate tax. 

Generally, F.'S. §198.28 states that 
the assessment and the commence- 
ment of a collection proceeding with 
respect to the Florida estate tax 
must occur within the later of four 
years from the filing of the return 
or 90 days after the last day which 
the IRS may assess a federal estate 
tax deficiency. This statute of limi- 
tations should also apply with re- 
spect to the collection of taxes from 
the PR personally. It specifically 
states that “no suit or other proceed- 
ings for the collection of any tax due 
under this chapter shall be begun 
after such date.” (Emphasis 
added.)*’ The personal liability stat- 
ute, F.S. §198.23, is in the same 
chapter (Chapter §198) as is this 
limitations period statute (§198.28). 
Thus, a written application under 
FS. §198.19 could shorten the pe- 
riod in which a PR can be held per- 
sonally liable by at least three years. 


Conclusion 

A PR’s exposure to personal liabil- 
ity for taxes owed by a decedent or 
by the estate can be reduced 
through: 1) the PR’s familiarity with 
the multitude of federal and state 
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tax obligations imposed on a PR, as 
a fiduciary; 2) promptly obtaining a 
firm handle on the decedent’s and 
the estate’s tax liabilities and the 
current status and accuracy of filed 
and unfiled tax returns; 3) the im- 
mediate liquidation of estate assets 
to pay all of the decedent’s taxes and 
debts and the estate’s taxes and 
administration expenses; and 4) the 
implementation of measures to re- 
duce exposure to personal liability. 
These measures include the filing 
of a Form 56 (at the commencement 
and termination of the PR’s fidu- 
ciary relationship), a Form 4810 
(Request for Prompt Assessment for 
Income and Gift Taxes), and a Form 
5495 (Request for Discharge from 
Personal Liability for Decedent’s In- 
come and Gift Taxes); the use of I.R.C. 
§2204(d) to reduce personal liability 
attributable to a decedent’s gift taxes; 
and the written application to the 
FDOR under ES. §198.19 for a dis- 
charge from personal liability for 
Florida estate taxes. A PR who timely 
and thoroughly completes these tasks 
goes a long way to protecting the PR 
from personal liability for the pay- 
ment of federal and state taxes that 
may be imposed on the decedent or 
the decedent’s estate. O 


1 T.R.C. §2632. 

? Fiduciaries have an obligation to im- 
mediately liquidate sufficient assets so 
that there is cash on hand to pay the 
projected estate tax, debts, and admin- 
istration expenses. Fiduciaries cannot 
“play the market” and try to gauge the 
optimum time during the nine-month 


period from the date of death until the 
estate tax is due. The reason for this is 
that, over the long term, equity stocks 
generally can be counted on to increase 
in value, but in time periods as short as 
nine months there is no statistical sup- 
port that market timing will be success- 
ful. For a detailed discussion of this 
topic, see RoGer C. Gipson, Asset ALLO- 
CATION: BALANCING FINANCIAL Risk (Irwin 
Professional Publishing) (2d ed. 1996). 

3 T.R.C. §1014(a)(1). 

* LR.C. §6501(a). 

5 Treas. Reg. §301.6903-1(c). “In the 
absence of Notice to the Secretary un- 
der §6903 of the existence of a fiduciary 
relationship, notice of a deficiency in re- 
spect of a tax... if mailed to the tax- 
payer at his last known address, shall 
be sufficient ... even if such taxpayer is 
deceased ....” I.R.C. §6212(b)(1). 

LR.C. §6901(g). 

’ Prior to 2001, gift tax returns for 
Florida residents were required to be 
filed with the Atlanta IRS Service Cen- 
ter. In 2001, the IRS specified that gift tax 
returns were to be filed with the Cincin- 
nati Service Center. Ann. 2001-74, 2001-2 
C.B. 40. Thus, for pre-2002 gift tax returns 
it may be advisable to also file a Form 56 
with the Atlanta Service Center. 

5 Treas. Reg. §301.6903-1(b) and the 
Instructions to Form 56 state that a fi- 
duciary must retain satisfactory evi- 
dence of his or her authority to act for 
any other person in a fiduciary capacity 
and be prepared to furnish evidence that 
substantiates such fiduciary authority. 

HowarpD M. Zaritsky & Norman H. 
LANE, FEDERAL INCOME TAXATION OF Es- 
TATES AND Trusts §16.01[2] (Warren, 
Gorham and Lamont, a division of RIA 
2003). 

1 Treas. Reg. §301.6905-1(a). 

2 LR.C. §6905(a). 

18 Treas. Reg. §301.6905-1(a). 

LR.C. §6501(d). 

Treas. Reg. §301.6501(d)-1(b); see 
also Instructions to Form 4810. 


18 Treas. Reg. §301.6501(d)-1(b). 

19 Rev. Rul. 72-338, 1972-2 CB 641. 

20 L.R.C. §6013(d)(3). 

21 Severt v. Commissioner, TC Memo 
1998-34; see also Garfinkel v. Commis- 
sioner, 67 TC 1028 (1977). 

22 Rev. Rul. 72-540, 1972-2 CB 641. 

23 TRC. §2204. 

24 T.R.C. §2204(a) and (c) and I.R.C. 
§6324A. The §6324A election would give 
the U.S. Government a lien on property, 
which need not be included in the 
decedent’s gross estate, and would allow 
the PR to avoid personal liability for the 
deferred estate taxes without furnishing 
a bond under I.R.C. §§2204 and 6165. 

*5 T.R.C. §2502; Treas. Reg. §25.2502-2. 

26 L.R.C. §2204(d). 

27 FLA. Star. §198.28. 
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Dueling Doctors: An Argument 
for Specialized Medical Testimony 


lorida’s evidentiary rules 

grant broad discretion to a 

trial judge when certifying 

a medical expert in a given 
field. Variation in admissibility is 
seen between criminal and civil 
courts, and even from personal in- 
jury to medical malpractice trials. 
Recent legislative changes and case 
rulings in the Florida Supreme 
Court demonstrate a shift toward 
a greater exclusion among specialty 
practitioners, but variation still 
exists. 

Expert testimony is intended to 
validate and verify a litigant’s claim 
in both civil and criminal proceed- 
ings. However, experts often obfus- 
cate rather than illuminate scien- 
tific issues for the jury. Confusion 
may arise from either counsel’s or 
the expert witness’ ambition to 
present opinions outside the scope 
of a witness’ expertise. Difficulties 
proving or excluding an expert will 
cause problems for trial practitio- 
ners who overextend an expert’s 
opinion into a related expertise, 
unaware of where courts draw the 
line. This happens when an expert 
in one particular field offers opin- 
ions overlapping into another 
specialist’s similar or related field 
of expertise. In Florida’s state court 
system, challenging the testimonial 
range of an expert’s knowledge 
could be made under the Frye stan- 
dard;' in federal courts, the Daubert 
standard is applied.” 


Qualifying an Expert 
Clarifying when an expert prac- 

ticing one medical discipline may 

offer testimony in a different field 
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Unless the medical 
procedure is common 
or routine practice, an 
expert not specialized 

in the same area of 

practice lacks the 
foundation to voice 
an opinion. 


of medical expertise is necessary in 
order to avoid misleading a jury or 
confusing the courts. The American 
Board of Medical Specialties recog- 
nizes 24 areas of specialized medi- 
cine.’ A specialty is defined as an 
“aspect of medicine to which physi- 
cians confine their practice after 
certification of special knowledge by 
examination.” Similarly, a special- 
ist is a physician “devoted to a par- 
ticular branch of study or research, 
... limiting his practice to a speci- 
fied field.” 

Fla. R. Evid. §90.702 permits an 
expert to testify: “If scientific, 
technical, or other specialized 
knowledge will assist the trier of 
fact in understanding the evidence 
or in determining a fact in issue, a 
witness qualified as an expert by 
knowledge, skill, exp-rience, train- 
ing, or education may testify about 


it in the form of an opinion; how- 
ever, the opinion is admissible only 
if it can be applied to evidence at 
trial.”° A “qualified expert” is re- 
quired to have “such skill, knowl- 
edge or experience in that field or 
calling” so that “his opinion or in- 
ference will . . . aid the trier of 
facts.”’ 


Florida Medical 
Malpractice Standard 

In certain jurisdictions, experts 
who render a scientific opinion in a 
medical malpractice case in support 
of, and contrary to, an opposing 
party’s expert must speak from the 
same specialty.* In Florida, a law- 
yer proffering an expert must estab- 
lish the expert as being a “similar 
health care provider.” 

Unless the medical procedure is 
common or routine practice, an ex- 
pert not specialized in the same 
area of practice lacks the founda- 
tion to voice an opinion.” It is not 
enough to be a medical doctor; one 
must “to the satisfaction of the 
court, possess sufficient training, 
experience, and knowledge as a re- 
sult of practice or teaching in the 
specialty of the defendant or prac- 
tice or teaching in a related field of 
medicine, so as to be able to pro- 
vide such expert testimony as to the 
prevailing professional standard of 
care in a given field of medicine. 
Such training, experience, or knowl- 
edge must be as a result of the ac- 
tive involvement in the practice or 
teaching of medicine” within a 
statutory period before the incident 
giving rise to the claim.''’ The ex- 
pert must be “conversant” with the 
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relevant science within the particu- 
lar specialty.’ In personal injury 
and criminal litigation, the qualify- 
ing standard is F:‘S. §90.702. 

A potential template for develop- 
ment of a uniform evidentiary stan- 
dard for medical or scientific experts 
is found in recently amended medi- 
cal malpractice legislation, F.S. 
§766.102 (effective September 15, 
2003). Subsection (5) states: 


A person may not give expert testimony 
concerning the prevailing professional 
standard of care unless that person is a 
licensed health care provider and meets 
the following criteria: 

(a) If the health care provider against 
whom or on whose behalf the testimony 
is offered is a specialist, the expert wit- 
ness must: 

1. Specialize in the same specialty as the 
health care provider against whom or 
on whose behalf the testimony is offered; 
or specialize in a similar specialty that 
includes the evaluation, diagnosis, or 
treatment of the medical condition that 
is the subject of the claim and have prior 
experience treating similar patients; and 
2. Have devoted professional time dur- 
ing the 3 years immediately preceding 
the date of the occurrence that is the 


basis for the action to: 

a. The active clinical practice of, or con- 
sulting with respect to, the same or simi- 
lar specialty that includes the evalua- 
tion, diagnosis, or treatment of the 
medical condition that is the subject of 
the claim and have prior experience 
treating similar patients; 

b. Instruction of students in an accred- 
ited health professional school or accred- 
ited residency or clinical research pro- 
gram in the same or similar specialty; 
or 

c. A clinical research program that is 
affiliated with an accredited health pro- 
fessional school or accredited residency 
or clinical research program in the same 
or similar specialty. 


If the expert testimony is offered 
against a general practitioner, simi- 
lar standard requirements are appli- 
cable; however, the preceding prac- 
tice period is extended to five years.'* 
When an opinion is against other 
than a specialist or general practitio- 
ner, the time devoted to professional 
practice is measured for three years 
preceding the occurrence giving rise 
to the cause of action." 

The standard referenced in FS. 


§766.102 is not dramatically dif- 
ferent from that contained in FS. 
§90.702, which references an ex- 
pert qualified by “knowledge, skill, 
experience, training or educa- 
tion.” However, the malpractice 
statutes are more explicit and cre- 
ate concise guidelines for expert 
qualifications. Still, expert quali- 
fications are not limited by the leg- 
islation, as trial courts are granted 
broad discretion to qualify or dis- 
qualify on other grounds, not iden- 
tified in the statute.'® 


Comparative Jurisdictions 

Reviewing the case precedents for 
permissible expert testimony from 
other states further defines and 
clarifies what constitutes a qualified 
professional opinion. Utah, Michi- 
gan, Colorado, and Texas have each 
adopted a version of Rule 702 that 
is nearly identical to the comparable 
Florida rule. 

Michigan prohibits testimony un- 
less the party offering testimony is 
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board certified in the same specialty 
as the party the opinion is offered 
against.'’ Witness qualification re- 
quires evaluation of educational and 
professional training, specialty, and 
time engaged in clinical practice." 
Thus, it would likely be insufficient 
for a trained physician to simply read 
a textbook or take a weekend course. 
The courts in Colorado mandate 
that the proponent for the expert 
witness bear the burden of proving 
the similarities between experts in 
opposition. Knowledge of a “foreign” 
medical specialty must be more 
than mere “casual familiarity.” 
The Supreme Court of Utah held 
that an expert must possess “signifi- 
cant depth and breadth of know!- 
edge on a given subject,” ultimately 
refusing to “allow a doctor in one 
specialty .. . to become an ‘expert’ 
on the standards of a different spe- 
cialty by ‘merely reading and study- 
ing” because it “invites confusion, 
error and ... unreliable testimony.””” 
Texas Rule of Evidence 702 pre- 
liminarily requires the party offer- 
ing an expert’s testimony to first 
prove the witness’ qualifications.”! 
In deciding whether an expert is quali- 
fied, the trial court “must ensure that 
those who purport to be experts truly 
have expertise concerning the actual 
subject about which they are offering an 
opinion.” General experience in a spe- 
cialized field is insufficient to qualify a 
witness as an expert. What is required 
is that the offering party establish that 
the expert has “knowledge, skill, expe- 
rience, training or education” regarding 
the specific issue before the court which 


would qualify the expert to give an opin- 
ion on that particular subject.” 


The “offering party must demon- 
strate that expert witness possesses 
special knowledge on the precise 
matter about which he is called to 
testify.” Still, a Texas trial court 
has broad discretion in the admis- 
sion or exclusion of a witness’ testi- 
mony.” As a result, a board certified 
emergency room physician with rel- 
evant publications, and an equally 
credentialed neurologist, both with 
extensive experience in the most 
current methods of treating acute 
stroke patients, were denied permis- 
sion to topically testify.2° Each had 
been called to render opinions on 
whether a hospital’s standards for 


treating stroke patients fell below 
a universal standard. The trial court 
was found not to have abused its dis- 
cretion, because neither physician, 
despite extensive training and prac- 
tice, had requisite knowledge or ex- 
perience to opine what ordinary pru- 
dence would have been for a treating 
hospital.”° 


Overextended Testimony 

Specialty boards certify a medi- 
cal professional within a sphere of 
their expertise after meeting 
baseline training requirements and 
parameters.”’ For example, the ex- 
perience necessary to meet the mini- 
mum standard for pathology and its 
forensic sub-specialty vary, and dif- 
fer greatly from the requisites of the 
board of plastic and reconstructive 
surgery.”* 

There are clear examples when 
experts from another specialty, how- 
ever, could be allowed to offer an 
opinion about subject matter that is 
on the fringe of their expertise. Nu- 
merous specialties and disciplines 
overlap in limited areas of special- 
ized knowledge. Some examples are: 
a neurologist and a neurosurgeon, 
a neurosurgeon and an orthopedic 
surgeon, a trauma surgeon and an 
emergency physician, an 
otorhinolaryngologist and a head 
and neck surgeon, even a psycholo- 
gist and a psychiatrist. What should 
unequivocally be precluded is a prof- 
fered expert merely reviewing a few 
unfamiliar case reports at the elev- 
enth hour before trial, and being 
allowed to testify as an expert. 

Florida’s courts have vacillated, 
confusing trial practitioners with 
unclear definitions as to what quali- 
fications their experts must have. 
Beginning in 1985, psychologists 
were denied the right to render opin- 
ions delving into territory exclusive 
to medical doctors.”? Then, in 2000, 
the Fourth District Court of Appeal 
explicitly receded from earlier hold- 
ings.*® The court interpreted new 
legislative definitions of psycholo- 
gist, to permit neuropsychologists, 
untrained in medical causes of brain 
injury, to offer their “expert” opin- 
ion on brain damage, a topic far 
within specialized fields of non-psy- 
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chologic medical or surgical study.*! 
In late 2003, a different case involv- 
ing similar question as to how far a 
neuropsychologist may extend an 
opinion reached the Florida Su- 
preme Court.*” The Supreme Court 
drew a bright line, declining to re- 
verse the Fourth DCA’s interpreta- 
tion because it was valid appellate 
law at the time the court handed 
down its opinion,®* but abrogated 
the rule that a neuropsychologist 
met the requisites to testify on non- 
psychologic brain injuries.** Thus, a 
psychologist, who is not a medical 
doctor, is not qualified to render an 
opinion as to the cause of “organic 
brain damage.”* The court corrected 
the misinterpreted Florida statutes 
to hold that only the “diagnosis and 
treatment of psychologic aspects of 
physical illness, accident, injury or 
disability, including neuropsycho- 
logical evaluation, diagnosis, prog- 
nosis, etiology, and treatment” were 
within the scope of a psychologist’s 
training, practice, or licensure.** Any 
proffered testimony by a psycholo- 
gist on nonpsychological or medical 
aspects of organic brain injury is by 
logic, excluded.*’ 


What Problems 
Are on the Horizon? 
Unanswered questions remain: If 
different areas of expertise overlap, 
will a court prohibit the number of 
similar experts that can testify in a 
case for one side? Meaning, will a 
judge now convinced that neuropsy- 
chology is a similar enough disci- 
pline to psychology, deny a litigant’s 
second expert permission to testify 
at trial, because of redundancy?* In 
the battle to win a jury by tipping 
the scales of the quantity of medi- 
cal expert opinion in a party’s favor, 
will courts limit a litigant to one 
expert who overlaps two fields of 
study? Conversely, will multiple ex- 
pert witnesses be permitted to tes- 
tify because restrictions require a 
different expert to render an opin- 
ion in an area not wholly alien to a 
particular expert witness? 


Conclusion 
Interestingly, the move toward a 
nationalized legal standard of care 
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and expertise may be reduced to 
what is minimally acceptable 
within a small community, as spe- 
cific local context may be dramati- 
cally different from standards ap- 
plied elsewhere. That would be a 
particularly elevated standard in 
areas demographically served by a 
disproportionately high number of 
exceptionally qualified physicians. 
It is no longer enough to be a “like 
professional,” a witness must now 
be a “like expert.” Mere knowledge 
or familiarity is not enough to tes- 
tify on a specialty science. One 
must have exquisite and particu- 
lar understanding and experience 
in the field at issue and its direct 
factual application to a matter be- 
fore the court. 

Evidentiary rules are written 
with sufficient flexibility to leave 
the door open for courts to exercise 
discretion. Without a clear demar- 
cation between qualified expertise 
and specialization, however, trial 
courts remain the ultimate arbi- 
ters of when testimony is offered 
by a sufficiently similar expert, so 
as not to prejudice a party or mis- 
lead a juror. It is not an imagina- 
tive stretch to recognize that the 
outcome of any litigation requiring 
medical evidence hinges on the ad- 
mission or exclusion of an expert 
in a Frye hearing. O 
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Gift-splitting: The Intricacies of §2513 of the Code 


any practitioners as- 

sume that they have a 

complete understand- 

ing of the gift-splitting 
provisions found in §2513 of the 
Internal Revenue Code of 1986, as 
amended, and the gift tax regula- 
tions promulgated thereunder. In 
fact, the laws surrounding gift-split- 
ting are complex, and an election 
to gift-split or the failure to prop- 
erly gift-split can cause unintended 
adverse tax consequences. When 
practicing in the field of estate and 
gift taxation, a practitioner should 
have a complete understanding of 
the requirements that must be sat- 
isfied in order for a married couple 
to properly elect to gift-split, as well 
as the effects of such an election. 
This article will discuss the intri- 
cacies of gift-splitting. 


Statutory Requirements 
There are three requirements 
that must be met in order for a 
married couple to elect for all gifts 
to third parties (gifts to spouses 
may not be split) to be considered 
as made one-half by the donor 
spouse and one-half by the 
nondonor spouse: 1) at the time of 
the gift, each spouse must be a U.S. 
citizen or a U.S. resident; 2) at the 
time of the gift, the spouses must 
be married (if during the same year 
the gift was made, the spouses di- 
vorce, they may still elect to split 
gifts made while they were married, 
provided neither of them remarry 
during the same calendar year); and 
3) both the donor spouse and the 
nondonor spouse must signify their 
consent to the election to gift-split.! 


by David Pratt and Alyssa R. Feder 


A deceptively simple 
section of the Code 


can cause adverse tax 


consequences when 


the proper consideration 


is not given to the 
rules surrounding 
such section. 


The Code also prescribes limita- 
tions as to which gifts a married 
couple may elect to gift-split. For 
example, a couple may not elect to 
split gifts to each other.’ In addi- 
tion, a gift by the donor spouse can- 
not be split where the donor spouse 
created in the nondonor spouse a 
general power of appointment as 
defined in §2514(c) of the Code.* 


Gifts Must Be Ascertainable 

Gifts which are eligible to be split 
are also limited to those gifts which 
are ascertainable.‘ For example, if 
a donor spouse transfers property 
so that a portion of the property in- 
terest is gifted to a third party and 
a portion of the interest is gifted to 
his or her spouse, in order for the 
portion gifted to a third party to be 
eligible for gift-splitting, such inter- 
est must be ascertainable at the 
time of the gift and, hence, sever- 
able from the interest transferred 
to the nondonor spouse. 
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In Kass v. Commissioner, T.C. 
Memo 1957-227, the donor spouse 
made a gift of corporate stock to a 
trust that provided for the net in- 
come of the trust to be paid to the 
nondonor spouse for life. The trust 
further provided that the trustees 
of the trust, in their absolute dis- 
cretion, could pay from the princi- 
pal of the trust any sum they 
deemed necessary or advisable for 
the “general welfare” of any income 
beneficiary to such beneficiary. The 
value of the stock as of the date of 
transfer was $54,000. The donor 
spouse and nondonor spouse each 
filed a U.S. Gift (and Generation- 
Skipping Transfer) Tax Return, 
Form 709 (“709”) electing to split 
the gift of corporate stock to the 
trust. The Tax Court addressed 
whether the portion of the stock 
transfer attributable to third par- 
ties was ascertainable so that such 
transfer would be eligible for gift- 
splitting. The Tax Court held that 
such interest was not ascertainable, 
as it could not be demonstrated that 
the existence of the nondonor 
spouse’s other assets would make 
the invasion of the trust’s principal 
for her benefit unlikely.® 

In Wang v. Commissioner, T.C. 
Memo 1972-143, the donor spouse 
was the grantor of a trust agree- 
ment which provided that during 
the joint lives of the donor spouse 
and the nondonor spouse, the 
trustee(s) should distribute the 
trust income to the nondonor 
spouse. The trust further provided 
that upon the death of the donor 
spouse, if the nondonor spouse was 
living, the trustee(s) were to set 
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apart a separate portion of the trust 
assets, to be referred to as “Fund A” 
to be administered for the nondonor 
spouse’s benefit. Fund A was to con- 
sist of an amount equal to the dif- 
ference between one-half of the 
value of the donor spouse’s adjusted 
gross estate and the value of all the 
property passing to the nondonor 
spouse pursuant to the donor 
spouse’s will or by operation of law. 
Only assets that would qualify for 
the marital deduction were to be 
used to fund Fund A. The balance of 
the trust was to be used to fund 
“Fund B.” The nondonor spouse was 
to receive the income from Fund A 
during her lifetime and she had a 
noncumulative right to withdraw 
$10,000 per year from the principal 
of Fund A in her sole discretion for 
any purpose whatsoever. The 
nondonor spouse also had a general 
power of appointment over Fund A. 
The trustees had the power to dis- 
tribute as much of the trust’s prin- 
cipal to the nondonor spouse as they 
deemed necessary or advisable for 
her proper care, support, and health, 
or in the event of an emergency. 
Upon the death of the nondonor 
spouse, the balance of the trust was 
to be divided equally into three 
trusts. Each then living child of the 
donor-spouse would be the benefi- 
ciary of one trust and if a child had 
predeceased the nondonor spouse, 
such child’s share would be admin- 
istered for the benefit of such de- 
ceased child’s issue. 

The donor spouse filed a 709 for 
the year of the transfer reporting a 
gift to the trust in the amount of 
$71,141.73. The donor spouse re- 
ported that $50,829.34 of the gift 
was attributable to the remainder 
interest transferred in trust for the 
benefit of third parties. Accordingly, 
the donor spouse and the nondonor 
spouse elected to split the gift of the 
remainder interest and, thus, each 
reported a gift of $25,414.67. The IRS 
issued a notice of deficiency to the 
donor spouse claiming that the por- 
tion of the gift attributable to third 
parties was not ascertainable and, 
thus, not eligible for gift-splitting. 

In order to determine whether 
such interest was ascertainable, the 


Tax Court referred to the principles 
established in cases where it was 
necessary to determine whether a 
power given to a trustee to invade 
the principal of a trust for the ben- 
efit of a life tenant renders the be- 
quest to a charity by way of a chari- 
table remainder trust so indefinite 
as to render it impossible to ascer- 
tain the value of such bequest for 
purposes of a charitable deduction.® 
The court noted that such cases held 
that the answer depends on whether 
the trustee’s power was limited by an 
ascertainable standard, which the 
court found only exists when the lan- 
guage of the document provides that 
the trustee is only permitted to invade 
the principal for health, education, 
support, and maintenance.’ 

The Tax Court held that the stan- 
dard in the trust at issue was not an 
ascertainable standard, as the term 
“emergency” was not limited to pre- 
serving the spouse’s present standard 
of living. Thus, the gifts of remainder 
interests were not subject to gift-split- 
ting under §2513 of the Code.* 
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In Private Letter Ruling 
200345038, the donor spouse estab- 
lished three irrevocable trusts.? The 
beneficiaries of Trust 1 were the 
nondonor spouse and her daughter. 
The beneficiaries of Trust 2 were the 
nondonor spouse and her son. The 
beneficiaries of Trust 3 were the 
nondonor spouse and her other son. 
The trusts had identical terms and 
provided that the trustee could pay 
to the beneficiaries as much of the 
trust’s income and principal as they 
deemed necessary or appropriate for 
the beneficiaries’ health, mainte- 
nance, education, and support. In 
addition, each child had a general 
power of appointment over his or 
her respective trust. The donor 
spouse transferred assets to the 
trusts. The donor spouse and the 
nondonor spouse filed 709s to report 
the gifts, and elected to gift-split. 
However, they failed to allocate the 
proper amount of generation-skip- 
ping transfer (GST) tax exemption 
and subsequently requested a pri- 
vate letter ruling requesting an ex- 
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tension of time to allocate their GST 
tax exemptions to such transfers. In 
the private letter ruling, the IRS 
discussed the issue of whether the 
transfer to the third parties was 
ascertainable and, thus, eligible for 
gift-splitting. The Service concluded 
that because the trust provided that 
income and principal could be paid 
to the nondonor spouse for such 
spouse’s health, maintenance, edu- 
cation, and support, the interest 
transferred to the children was 
ascertainable and, thus, eligible for 
gift-splitting.’° 


Manner and 
Time of Election 

The election to gift-split typically 
is made by the donor spouse and 
consented to by the nondonor 
spouse. An election may also be 
made on behalf of a deceased donor 
by such donor’s executor if the gift 
was made while the donor spouse 
was still living.’ In addition, con- 
sent can be made by the executor of 
the nondonor spouse, provided that 
the gift was made while the 
nondonor spouse was still living.” 

In Revenue Ruling 73-207, the 
donor spouse owned various life in- 
surance policies on the life of her 
husband, the nondonor spouse.'* 
The couple’s children were desig- 
nated as the beneficiaries of the 
policies’ death benefits. Following 
the death of the nondonor spouse, 
the donor spouse filed a 709 on 
which she reported the transfer of 
the death benefit proceeds to her 
children as a gift. The nondonor 
spouse’s executor signed the 709 to 
signify the consent of the nondonor 
spouse to gift-split and, thus, the gift 
was treated as being made one-half 
by the donor spouse and one-half by 
the nondonor spouse. The Internal 
Revenue Service noted that 
§25.2513-1(b)(1) of the Regulations 
provides that consent to gift-split is 
not effective with respect to any gift 
made by the surviving spouse dur- 
ing the part of the year that the 
nondonor spouse is deceased. The 
IRS concluded that the designation 
of the children as the beneficiaries 
of the policies was not a completed 
gift, as the beneficiaries could be 


changed at any time prior to the 
death of the nondonor spouse. The 
IRS further concluded that the gift 
was made at the time of the 
nondonor spouse’s death, which was 
also the exact time the marital re- 
lationship ceased to exist. Accord- 
ingly, the IRS held that the gift was 
not eligible for gift-splitting.’ 

The election to gift-split may also 
be made by an agent of the donor 
spouse, provided that the donor 
spouse is not able to file a timely 
return by reason of illness, absence, 
or nonresidence."® If a return is filed 
by an agent of the donor, the return 
must be ratified by the donor or 
other person liable for its filing 
within a reasonable time after such 
person becomes able to do so." 

In Revenue Ruling 78-27, the do- 
nor spouse gifted real property to 
the child of the donor spouse and the 
nondonor spouse.'* The donor 
spouse went to the preparer’s office 
to sign the 709 and, as a matter of 
convenience, forged the nondonor 
spouse’s signature on the line where 
the nondonor spouse was required to 
consent to gift-split. One year later, 
the donor spouse filed an amended 
709. On such return, the nondonor 
spouse signed her own name to sig- 
nify her consent to gift-split. The IRS 
concluded that the signature by the 
donor spouse of the nondonor spouse’s 
name was not sufficient to signify con- 
sent to gift-split and that the filing 
of the amended 709 did not perfect 
such consent.'® 

The manner of signifying consent 
to gift-split depends on the type and 
amount of the gifts made by each 
spouse during the calendar year. If 
gift-splitting is elected and only one 
spouse makes gifts during the cal- 
endar year, the other spouse is not 
required to file a 709 if the total 
value of the gifts made to each third 
party donee is not in excess of two 
times the annual exclusion amount 
(currently $22,000) and no portion 
of the property transferred consti- 
tutes a gift of a future interest.”? In 
such a case, the consent of both 
spouses should be signified on the 
donor spouse’s 709.”! If both spouses 
are required to file Form 709, con- 
sent may be signified in one of three 
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ways: 1) the consent of the husband 
may be signified on the wife’s 709 
and the consent of the wife may be 
signified on the husband’s 709; 2) 
consent of each spouse may be sig- 
nified on his or her own 709; or 3) 
the consent of both spouses may be 
signified on one of the returns.” 
Consent may generally not be sig- 
nified after April 15 of the year fol- 
lowing the year in which the gift was 
made (due date of the 709).”> How- 
ever, if no 709 was filed by either 
spouse on or before April 15, consent 
may be signified on a late filed 709.” 
If one of the spouses filed on or be- 
fore April 15 and consent was not 
signified, consent may not be signi- 
fied on the second spouse’s 709 when 
it is filed.*° If either spouse receives 
a notice of deficiency with respect 
to gift tax for the year in which the 
gift was made, consent to split may 
not be signified for such period.” If 
consent was made on or before April 
15 of the year following the year in 
which the gift was made, the con- 
sent may be revoked on or before 
April 15 of such year by either 
spouse filing a duplicate signed 
statement of revocation.” If consent 
is signified after April 15 of the year 
following the year in which the gift 
was made, it may not be revoked.” 


Joint and Several Liability 
and Payment of Gift Tax 

When spouses elect to gift-split, 
the entire gift tax liability of each 
spouse for that tax year is joint and 
several.”® In Chief Counsel Advice 
200205027, the IRS held that al- 
though the gift tax liability was joint 
and several, fraud on the part of the 
donor spouse could not cause the 
statute of limitations to remain 
open with respect to the 709 filed 
by the nondonor spouse.” If a hus- 
band and wife elect to gift-split and 
the gift tax liability with respect to 
such transfers is paid by one spouse, 
the payment of the tax is not deemed 
a transfer subject to gift tax.*! 


Allocation of 
GST Tax Exemption 

If an election to gift-split is made, 
the gift shall also be treated as if 
made one-half by each spouse for 
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purposes of the GST tax.” For ex- 
ample, if A transfers real property 
to a trust for the benefit of his 
grandchild and A and his spouse, B, 
each file a 709 which signifies their 
consent to split all gifts made during 
the calendar year, each spouse should 
also allocate GST tax exemption to 
the transfer in an amount equal to 
one-half of the value of the gift. 

In Private Letter Ruling 
200422051, A transferred property 
to a trust for the benefit of his wife, 
B, during her life and for the ben- 
efit of a third party following her 
death.** A and B wanted to elect to 
split the gift of the remainder inter- 
est (assuming it was ascertainable 
and severable from the wife’s inter- 
est in the trust). In addition, each 
spouse wanted to allocate GST tax 
exemption in an amount equal to 
one-half of the value of the property 
transferred to the trust. Although it 
is clear that the spouses may not 
split the gift attributable to the in- 
terest transferred to the nondonor 
spouse, the Regulations provide that 
for purposes of the GST tax exemp- 
tion, the nondonor spouse is treated 
as the transferor of one-half of the 
entire value of the property trans- 
ferred by the donor, regardless of the 
interest the nondonor spouse is ac- 
tually deemed to have transferred 
under §2513 of the Code.** 

In Technical Advice Memorandum 
200147021, husband and wife each 
made gifts to their grandchildren 
during the calendar year. At the 
time of the gift, husband had uti- 
lized all of his gift tax exemption 
and GST tax exemption.* Thus, the 
direct skips were subject to GST tax. 
Husband and wife elected to gift- 
split under §2513 of the Code. The 
additional gift imposed by §2515 of 
the Code, which states that the gift 
tax attributable to a direct skip will 
be considered an additional deemed 
gift to the donee, was also split by 
the spouses on their respective 709s. 
The IRS held that such treatment 
was required.” 


Gift Subject to ETIP 

If a gift is made subject to an es- 
tate tax inclusion period*’ (ETIP), 
and such gift is split by the donor 


spouse and nondonor spouse pursu- 
ant to §25138 of the Code, no alloca- 
tion of GST tax exemption is made 
at the time the gift is reported.** 
Rather, the GST tax exemption 
should be allocated at the close of 
the ETIP. If the nondonor spouse 
dies prior to the close of the ETIP, 
the spouse’s executor may allocate 
GST tax exemption to such transfer 
up to the amount of which the 
nondonor spouse is treated as the 
transferor.* The allocation will not 
be effective until the close of the 
ETIP.” 


Coordination of 
§§2513 and 2035 

Section 2035 of the Code provides 
that if a decedent made a transfer 
(by trust or otherwise) of an inter- 
est in any property, or relinquished 
a power with respect to any prop- 
erty, during the three-year period 
ending on the date of the decedent’s 
death, and the value of such prop- 
erty (or any interest therein) would 
have been included in the decedent’s 
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gross estate under §§2036, 2037, 
2038, or 2042 of the Code if such 
transferred interest or relinquished 
power had been retained by the de- 
cedent on the date of his death, the 
value of the gross estate shall in- 
clude the value of any property (or 
interest therein) which would have 
been so included.*! Section 2035(b) 
of the Code provides that the 
amount of any gift tax paid by the 
decedent or his estate on any gift 
made by the decedent or his spouse 
during the three-year period ending 
on the date of decedent’s death shall 
also be included in the decedent’s 
gross estate.” 

In Revenue Ruling 81-85, the do- 
nor spouse made a gift to his child 
and the nondonor spouse elected to 
gift-split under §2513 of the Code.* 
The gift tax attributable to the 
transfer was paid entirely from the 
donor spouse’s assets. Soon thereaf- 
ter, the nondonor spouse died. No 
part of the gift was included in her 
gross estate, but one-half of the gift 
was included in her estate as an 
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adjusted taxable gift. Such amount 
was reduced by the gift tax attrib- 
utable to one-half of the gift. Upon 
the death of the donor spouse, which 
was within three years of the date 
of the gift, the total amount of the 
gift, including the one-half treated 
as having been made by the donor 
spouse, and the total gift taxes paid 
thereon, were includible in the do- 
nor spouse’s estate under §2035 of 
the Code. The estate of the nondonor 
spouse filed a claim for refund 
claiming that the estate tax should 
be recomputed due to the fact that 
such tax was absorbed by the estate 
of the donor spouse. The IRS held 
that when a donor spouse dies after 
the death of the nondonor spouse 
and a gift that the nondonor spouse 
consented to split was includible in 
the donor spouse’s estate under 
§2035 of the Code, the estate of the 
nondonor spouse is entitled to re- 
compute its tax as a result of the 
application of §2001(e) of the Code.** 
Accordingly, the IRS concluded that 
one-half of the gift should not be in- 
cluded in the adjusted taxable gifts 
of the nondonor spouse and the ten- 
tative tax should not be reduced by 
any amount of gift tax payable on 
the split gift. 

In Revenue Ruling 82-198, the 
donor spouse transferred property 
to an irrevocable trust pursuant to 
which the income was payable to the 
donor spouse for life and, upon the 
death of the donor spouse, the re- 
mainder would pass to a third 
party.* The donor spouse and the 
nondonor spouse each filed a 709 
and elected to gift-split under §2513 
of the Code. Upon the death of the 
donor spouse, which was within 
three years of the date of the gift, 
the value of the assets gifted to the 
irrevocable trust were included in 
the donor spouse’s estate under 
§2035 of the Code. The IRS held that 
upon the death of the nondonor 
spouse, which was also within three 
years of the date of the gift, no por- 
tion of the gift would constitute an 
adjusted taxable gift in the estate 
of the nondonor spouse, where the 
full amount of the gift is included 
in the gross estate of the donor 
spouse under §2035 of the Code.* 


The IRS further held that the estate 
of the nondonor spouse would re- 
ceive no credit under §2001(b)(2) of 
the Code for the gift tax paid by such 
spouse and any gift tax paid by the 
nondonor spouse is included in that 
spouse’s gross estate under §2035(c) 
of the Code.“ 


Transfers to a 
QPRT, GRAT, or GRIT 
Gift-splitting should not be 
elected when one spouse gifts assets 
to a qualified personal residence 
trust, grantor retained annuity 
trust, or grantor retained income 
trust. If the donor spouse dies dur- 
ing the term of the trust, the entire 
value of the assets gifted will be in- 
cluded in the gross estate of the do- 
nor spouse and the nondonor spouse 
will receive no credit for such inclu- 
sion upon his or her death. The re- 
sult is that the gift tax exemption 
of the nondonor spouse could be 
wasted. 


Conclusion 

A deceptively simple section of 
the Code can cause adverse tax con- 
sequences when the proper consid- 
eration is not given to the rules sur- 
rounding such section. Accordingly, 
a practitioner should fully explore 
the gift-splitting issues and discuss 
them with his or her client during 
the process of planning the client’s 
gifts. In addition, the practitioner 
should take careful measures to ef- 
fectively communicate the gifting 
strategy with the client’s accoun- 
tant so that, assuming the accoun- 
tant is preparing the client’s 709, 
the proper elections and reporting 
are done on such return on a timely 
basis. O 
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Protecting Military Families: 
The New Servicemembers Civil Relief Act 


n December 19, 2003, 

President Bush signed 

Pub. L. No. §108-189, 

making major amend- 
ments to the former Soldier’s and 
Sailor’s Civil Relief Act (SSCRA, 50 
U.S.C. App. §501-594(2000). The 
new law called’ the 
Servicemembers Civil Relief Act 
(SCRA) and contains renumbered 
sections from 101-704. The new leg- 
islation is largely based upon a 
Department of Defense Draft Revi- 
sion completed in 1991 after the 
first Gulf War, and updated in 1992 
and 2003. According to the Office of 
the Judge Advocate General, U.S. 
Army, Legal Assistance Policy Di- 
vision, the goals of the draft were 
to make the act easier to read and 
understand, incorporate into the act 
many years of judicial interpreta- 
tion, and to update the act to take 
into account generally accepted le- 
gal practices and new developments 
in American life. Many of the new 
sections of the law clarify areas of 
disagreement among military law 
experts and make case law inter- 
preting the former SSCRA moot. 
The new law significantly strength- 
ens the former SSCRA and for the 
benefit of both the active duty mem- 
ber and his or her dependents. 


Summary of Changes 
to the Old SSCRA 

1) The act is expanded to cover 
any civil or administrative proceed- 
ing, §101(5) and (2), but not crimi- 
nal proceedings; 

2) Automatic 90-day stay provi- 
sion. The new law makes the first 
90-day stay mandatory upon appli- 


by Peter Cushing 


The new law 
significantly 
strengthens the 
former SSCRA and 
for the benefit of both 
the active duty 
member and his or 
her dependents. 


cation of the servicemember if he or 
she shows that he or she is on active 
duty, that military duties materially 
affect the servicemember’s ability to 
appear and defend, and states a time 
when he or she can appear (§202); 

3) Provision is made to appoint 
an attorney for the servicemember 
if at the end of the initial stay an- 
other is requested and denied 
(§202(d)); 

4) Enhances protection for pre- 
service real estate lease contracts 
precluding eviction from premises 
where rent does not exceed $2400 
rather than the previous $1200 
without compliance with the act 
(§301); however, allows the 
servicemember to terminate his or 
her home lease on 30 days’ notice if 
deployed (§305); 

5) Protects preservice real estate 
and personal property installment 


contracts by preventing creditors 
from repossessing the secured prop- 
erty without court order, for non- 
payment or breach occurring before 
or during military service (§302); 

6) Allows termination of 
preservice motor vehicle leases by 
the member if called to active duty 
for not less than 180 days; or, if on 
active duty, is deployed for more 
than 180 days (§305(b)); 

7) Prevents sellers of life insur- 
ance from decreasing coverage or 
increasing premiums upon entry 
onto active service, if the member 
had the insurance for 180 days be- 
fore being activated ($401); 

8) Provides health insurance can- 
cellation protection requiring rein- 
statement without penalty upon re- 
lease from active duty without 
exclusions or waiting periods (§704). 

The SCRA applies primarily to 
members of the Uniformed Ser- 
vices, which includes the Army, Navy, 
Coast Guard, and Marine Corps. 
“Servicemembers” also include com- 
missioned officers of the Public 
Health Service and the National Oce- 
anic and Atmospheric Administra- 
tion. Also covered are members of the 
National Guard called to active ser- 
vice for a period of more than 30 con- 
secutive days. ($101) Members of the 
reserve ordered to report to active 
duty and those inducted are covered. 
(§106) Also, U.S. citizens serving 
with foreign forces in the prosecu- 
tion of a military action, allied with 
the U.S., are covered. (§104) Persons 
who are secondarily liable such as 
guarantors, sureties, endorsers, 
comakers, or other such persons 
may also receive the benefits of the 
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act by the court, if fair and equitable. 
(§103) Those who post bail for 
servicemembers are protected. 
(§103(c)) 

The SCRA applies to each of the 
50 states and subdivisions thereof 
and to all territories subject to the 
jurisdiction of the U.S. (§102) The act 
applies to any judicial or adminis- 
trative proceeding commenced in 
any court or agency. Criminal pro- 
ceedings are not covered. 

The law does allow its benefits to 
be waived, in writing, in a separate 
instrument from the basic obliga- 
tion, if the waiver is accomplished 
after the period of active service. The 
writing must specify the instrument 
to which it applies. This provision 
applies to contracts, bailments, 
mortgages, trusts, security instru- 
ments, and similar obligations. 
($107) 

In actions where no notice of ap- 
pearance has been filed by the 
servicemember, the court, before 
entering judgment for the plaintiff, 
shall require the plaintiff to file an 
affidavit with the court stating 
whether or not the defendant is in 
the military service and showing 
necessary facts to support the affi- 
davit or if the plaintiff is unable to 
determine whether the defendant is 
in the military service, plaintiff 
must file an affidavit stating this. 
(§201(b)) If the affidavits filed in the 
action do not provide enough infor- 
mation for the court to determine 
whether or not the defendant is in 
the military service, the court may 
require the plaintiff to post a bond 
before entering judgment to indem- 
nify the defendant from any loss of 
damage occasioned by the judgment, 
should the judgment be later set 
aside, in whole or in part. 
(§201(a)(3)) A person who files a 
false affidavit regarding the 
defendant’s military status, know- 
ing it to be false, has committed a 
federal offense. (§201(c)) 

If the defendant is a 
“servicemember,” i.e., is on active 
military service, the court may not 
enter judgment until it appoints an 
attorney to represent the defendant. 
(§201(a)(2)) The court-appointed at- 
torney must attempt to locate and 


communicate with the defendant. If 
the court-appointed attorney cannot 
locate the defendant, the actions of 
the attorney in the case do not waive 
any defense of the servicemember or 
otherwise bind the servicemember. 

If the defendant is in military 
service, i.e., on active duty, the court 
shall grant a stay of proceedings for 
a minimum period of 90 days upon 
application of counsel, or on the 
court’s own motion, if the court de- 
termines that: 

1) There may be a defense to the 
action and the defense cannot be 
presented without the presence of 
the defendant; or 

2) After due diligence, counsel has 
been unable to contact the defen- 
dant, or otherwise determine if a 
meritorious defense exists. (§201(d)) 

This provision is a significant 
strengthening of the act, by requir- 
ing a mandatory 90-day stay if the 
requirements of the statute are met. 

If a default judgment is entered 
against a servicemember during the 
servicemember’s period of active 
service or within 60 days after ter- 
mination of or release from active 
service, the court entering the judg- 
ment shall, upon application by or 
on behalf of the servicemember, re- 
open the judgment for the purpose 
of allowing the servicemember to 
defend the action if it appears that: 

1) The servicemember was mate- 
rially affected by reason of that mili- 
tary service in making a defense to 
the action; and 

2) The servicemember has a meri- 
torious defense to the action or some 
part of it. (§201(g)) 

To take advantage of this provi- 
sion, the servicemember must file 
his motion not later than 90 days 
after the date of termination of or 
release from military service. 
(§201(g)(2)) However, this section 
shall not impair the rights of a bona 
fide purchaser for value. (§201(h)) 

In cases in which the 
servicemember has notice of the pro- 
ceedings, different procedural rules 
apply. At any stage before final 
judgment in a civil action or pro- 
ceeding in which a servicemember 
is a party, the court may on its on 
motion, and shall upon application 
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by the servicemember, stay the ac- 
tion for a period of not less than 90 
days if the following conditions are 
met in an application filed for a stay: 

1) A letter of other communication 
setting forth facts stating the man- 
ner in which current military duty 
requirements materially affect the 
servicemember’s ability to appear 
and stating a date when the 
servicemember will be available to 
appear; 

2) A letter or other communica- 
tion from the servicemember’s com- 
manding officer stating that the 
servicemember’s current military 
duty prevents appearance and that 
military leave is not authorized for 
the servicemember at the time of the 
letter. 

Abolishing case law, the statute 
further provides that an application 
for stay does not constitute an ap- 
pearance for jurisdictional purposes 
and does not constitute a waiver any 
substantive or procedural defense, 
including a defense relating to lack 
of personal jurisdiction. (§202(c)) 

In family law proceedings involv- 
ing support issues, one should not 
assume that the court will grant a 
stay or delay of court proceedings 
simply because the defendant is on 
active military service. In the mod- 
ern world, testimony can be pre- 
sented by videotape, telephonic 
depositions, or over the telephone. 
When the issue is temporary child 
support and alimony, the needed 
information is primarily financial in 
nature. Military pay is a matter of 
public record. The military pay 
tables are available at 
www.dfas.mil, the Web site of the 
Defense Finance and Accounting 
Service. Thus, it is difficult to see 
how a stay would be needed or ap- 
propriate in most family matters 
requesting temporary relief. In 
Massey v. Kim, 455 S.E. 2d 306 (Ga. 
Ct. App. 1995), the servicemember 
asked for a delay until the end of 
his overseas tour. The court denied 
the request, pointing out improve- 
ments in modern communication 
since the passage of the SSCRA. 
Similarly, in Keefe v. Spangeenberg, 
533 F. Supp. 49 (W.D. Okla. 1981), 
the court denied the 
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servicemember’s request for a delay, 
pointing out that the member could 
appear by videotape under the fed- 
eral rules of civil procedure. Also, if 
temporary relief is requested, these 
hearings do not result in final or- 
ders; they merely serve to support 
the family pending the entry of a 
final judgment and as such, do not 
prejudice the servicemember’s 
rights. Shelor v. Shelor, 383 S.E. 2d 
895 (Ga. 1989). Last, the Welfare 
Reform Act of 1996 requires that the 
armed forces issue regulations to 
grant leave for servicemember’s to 
appear in court and administrative 
paternity and child support hear- 
ings. DOD Directive 1327.5, Leave 


and Liberty (IO 4, 10 Sept. 1997). 
When one stay of proceedings is in- 
sufficient, the servicemember may 
apply for an additional stay based 
upon continuing material effect of mili- 
tary duty upon the servicemember’s 
ability to appear. Such an application 
may be made at the time of the initial 
application for stay or at a later time 
when it appears that the 
servicemember will be unable to ap- 
pear after the first 90-day stay. A sec- 
ond application must contain the same 
facts and information as required by 
law in the first application. 
If the court in its discretion re- 
fuses the additional stay, the court 
shail appoint counsel to represent 


the servicemember in the action or 
proceeding. Under §206 of the 
SCRA, the statute of limitations is 
tolled during the period of the 
servicemember’s military service for 
the bringing of any action or pro- 
ceeding in a court, board, bureau, 
commission, or department of a 
state or political subdivision of a 
state or the U.S. by or against the 
servicemember or his heirs, execu- 
tors, administrators, or assigns. 
Under §207 of the SCRA, an ob- 
ligation or liability incurred by the 
servicemember or by the 
servicemember and his or her 
spouse jointly before’ the 
servicemember’s entry onto active 
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military service, shall not bear in- 
terest at a rate in excess of six per- 
cent during the period of military 
service. Any interest that would 
have been incurred is automatically 
forgiven by law. Payments are to be 
reduced accordingly. However, the 
servicemember, to take advantage of 
the act, must, within 180 days of 
termination or release from active 
military service, provide written 
notice and a copy of his military or- 
ders to the creditor. A court may 
grant a creditor relief from the in- 
terest rate limitation if, in the opin- 
ion of the court, the servicemember’s 
ability to pay the contractual inter- 
est is not materially affected by rea- 
son of the member’s military service. 
The term “interest” is defined to in- 
clude renewal charges, service 
charges, and any other charges (ex- 
cept bona fide insurance) with re- 
spect to the obligation. 

Under §301 of the SCRA, a land- 
lord, except by court order, may not 
evict or subject premises to distress 
of a servicemember or the depen- 
dents of a servicemember during a 
period of military service from pre- 
mises that are occupied or intended 
to be occupied primarily as a resi- 
dence and for which the monthly 
rent does not exceed $2400, as ad- 
justed year to year by the Consumer 
Price Index. 

Upon application for eviction or 
distress, the court on its own motion 
may, and shall, if a request is made 
by or on behalf of a servicemember 
whose ability to pay the agreed rent 
is materially affected by military ser- 
vice: 

Stay the proceedings for a period 
of 90 days, unless, in the opinion of 
the court, justice and equity require 
a longer or shorter period of time; or 
adjust the obligation under the lease 
to preserve the interests of all par- 
ties. The court may also order an al- 
lotment be taken out from the pay of 
the servicemember to satisfy the 
terms of the order, in accordance with 
regulations prescribed by the Secre- 
tary concerned. (§301(d)) 

Under §301(c) it is a misdemeanor 
to knowingly take part in an eviction 
or distress action against a 
servicemember. Other civil remedies 


The new law 
significantly enhances 
protections for the 
servicemember in the 
areas of court and 
administrative 
proceedings in all 
states and territories 
and federal 
proceedings. 


are preserved to the servicemember. 
Under §302 of the new act, a 
servicemember is afforded substan- 
tial protections upon breach of con- 
tract of a preservice obligation re- 
garding real or personal property. 
This section applies to contracts for 
the purchase, lease, or bailment of 
real or personal property. After the 
servicemember enters active ser- 
vice, such a contract may not be re- 
scinded or terminated for a breach 
of its terms occurring before or dur- 
ing military service, nor may the 
property be repossessed without a 
court order. The act gives the court 
authority at a hearing to order re- 
payment to the servicemember of all 
or part of the prior installments as a 
condition of terminating the contract 
and allowing the creditor to repos- 
sess the property. The court may also 
stay the proceedings because the 
servicemember’s ability to comply 
with the contract is found to be ma- 
terially affected by military service, 
or make such other disposition as the 
court finds is equitable to preserve 
the interests of all parties. (§302(c)) 
A person who knowingly resumes 
or attempts to resume possession of 
property in violation of the law is 
guilty of a misdemeanor. (§302 (b)) All 
other remedies the servicemember 
may have are preserved by law. 
Under §303 of the act, a 
servicemember is afforded protection 
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with respect to real or personal prop- 
erty owned by a servicemember with 
respect to a contract that originated 
before military service commenced 
and for which the servicemember is 
still liable and which is secured by a 
mortgage, trust deed, or other secu- 
rity in the nature of a mortgage. In 
an action filed during, or within 90 
days after, a servicemember’s period 
of military service to enforce an obli- 
gation secured by a mortgage, the 
court may on its own motion and 
shall, on motion of the servicemember, 
stay the proceedings for the period of 
time required by justice upon a find- 
ing that the servicemember’s military 
service has materially affected his/her 
ability to comply with the obligation 
or the court may adjust the obliga- 
tion to preserve the interests of all 
concerned. Further, a sale, foreclosure, 
or seizure of property for breach shall 
not be valid if made during a period 
of military service or within 90 days 
thereafter except upon a court order 
granted before such sale, foreclosure, 
or seizure with a return made and 
approved by the court or if made pur- 
suant to a valid agreement. 

A person who knowingly makes or 
causes to be made a sale, foreclosure, 
or seizure as provided in the law com- 
mits a misdemeanor. (§303(c)) All 
other remedies the servicemember 
may have are preserved by law. 

Section 304 of the new law pro- 
vides that when a stay is granted 
in a proceeding to foreclose a mort- 
gage or to repossess personal prop- 
erty, the court may appoint three 
disinterested parties to appraise 
the property. Based on the ap- 
praisal, and if undue hardship to 
the servicemember’s dependents 
will not result, the court may order 
that the amount of the 
servicemember’s equity in the prop- 
erty be paid to the servicemember, 
or the servicemember’s dependents, 
as a condition of foreclosing the 
mortgage, or rescinding or termi- 
nating the contract. In this connec- 
tion, the term “dependent” means 
the servicemember’s spouse, child, 
or an individual for whom the 
servicemember provides more than 
one half of support for the 180 days 
immediately preceding an applica- 
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tion for relief under the act. 
(§101(4)) 

Under §305 of the new act, certain 
leases may be terminated by the 
servicemember upon entry into the 
military service: 

A lease of premises occupied, or in- 
tended to be occupied by a 
servicemember or a servicemember’s 
dependents for a residential, profes- 
sional, business, agricultural, or 
similar purpose if: 

1) The lease is executed by or on 
behalf of a person who thereafter and 
during the term of the lease enters 
military service; or 

2) The servicemember, while in 
military service, executed the lease 
and thereafter received military or- 
ders for a permanent change of sta- 
tion or to deploy with a military unit 
for a period of not less than 90 days. 

A lease of a motor vehicle used, or 
intended to be used, by a 
servicemember or a servicemember’s 
dependents for personal or business 
transportation if: 

1) The lease is executed by or on 
behalf of a person who thereafter and 
during the term of the lease enters 
military service under a call or or- 
der specifying a period of not less 
than 180 days; or 

2) The servicemember, while in 
military service, executes the lease 
and thereafter receives military or- 
ders for a permanent change of sta- 
tion outside of the continental U.S. 
or to deploy with a military unit for 
a period of not less than 180 days. 

Under §305(c) of the law, the 
servicemember may terminate 
leases, in general, by hand delivery 
or delivery by certified mail, return 
receipt requested of a written notice 
of termination, along with a copy of 
his/her military orders to the lessor, 
and return to the lessor of the motor 
vehicle by the servicemember. With 
respect to premises, the lease termi- 
nation is effective 30 days after the 
first date on which the next rental 
payment is due and payable after the 
date the notice of termination is de- 
livered. With respect to motor ve- 
hicles, the lease is terminated, in 
general, on the date the written no- 
tice and delivery of the motor vehicle 
is accomplished. The lessor may 


charge, on a prorated basis, rents or 
lease amounts accruing before the 
lease termination but may not im- 
pose an early termination charge. 
Reasonable excess wear, use, and 
mileage charges are permitted. 

The law preserves to the 
servicemember any civil remedies he 
may have for wrongful conversion, 
including any possible award of con- 
sequential or punitive damages. 
(§305(h)(2)) 

The law provides that it is a mis- 
demeanor for any person to know- 
ingly seize, hold, or detain the per- 
sonal effects, security deposit or 
other property of a servicemember or 
a servicemember’s dependent who 
lawfully terminates a lease pursuant 
to the act, or who knowingly inter- 
feres with the removal of such prop- 
erty from premises covered by the 
lease, for the purpose of subjecting 
or attempting to subject any of such 
property to a claim for rent accruing 
subsequent to the date of lease ter- 
mination. (§305(h)) 

Under §307 of the act, a person 
holding a lien on the property or ef- 
fects of a servicemember may not, 
during any period of military service 
of the servicemember and for 90 days 
thereafter, foreclose or enforce any 
lien on such property without a court 
order. A “lien” includes a lien for stor- 
age, repair, or cleaning, or for any 
other reason. 

In a proceeding to foreclose or en- 
force a lien, the court may on its own 
motion, and shall if requested by the 
servicemember whose ability to com- 
ply with the obligation is materially 
affected by military service: 

1) Stay the proceeding for a period 
of time as justice and equity may 
require; 

2) Adjust the obligation to preserve 
the interests of all parties. 

As in other pertinent sections, it is 
a misdemeanor offense to knowingly 
violate this section, and all civil rem- 
edies are preserved to the 
servicemember. See §307(c)(1)and (2). 

Upon application to the court, a 
dependent of a servicemember is 
entitled to the protections of the 
act if the dependent’s ability to 
comply with a lease, contract, bail- 
ment, or other obligation is mate- 


rially affected by reason of the 
servicemember’s military service. 
Previous case law excluding de- 
pendents from the protection of the 
act may no longer be valid, in ap- 
propriate cases. 

Changing the law, the new SCRA 
provides that a legal representative 
for a servicemember under the act is 
either an attorney acting on behalf 
of a servicemember or an individual 
possessing a power of attorney. All 
references in the act to 
servicemember are to be treated as 
including a reference to a legal rep- 
resentative of a servicemember. A 
legal representative can take the 
same actions as the servicemember 
himself and can bind the 
servicemember, thus changing the 
previous statute found at 50 U.S.C. 
Appx. 520(3). 

The new law significantly en- 
hances protections for the 
servicemember in the areas of court 
and administrative proceedings in 
all states and territories and fed- 
eral proceedings. The act should be 
reviewed by all family law practi- 
tioners representing individuals on 
active military service and by all 
attorneys representing banks, 
mortgage companies, institutional 
lenders, and the like. The judiciary 
is given the ultimate discretion to 
balance the needs of the 
servicemember and his or her fam- 
ily against the legitimate claims of 
creditors. The criminal and civil 
penalties provided by the act for 
knowing violations of its provisions 
should be sufficient to ensure com- 
pliance with its provisions and pro- 
vide stability at home for the 
servicemember and his or her de- 
pendents serving here or abroad. O 


Peter Cushing is a graduate of 
Syracuse University College of Law and 
a board certified marital and family at- 
torney. He is a member of the Florida, 
New York, and Hawaii bars and a cap- 
tain, Judge Advocate General’s Corps, 
USNR, retired. He has practiced family 
law in Orlando since 1984. 

This column is submitted on behalf 
of the Family Law Section, Evan R. 
Marks, chair, and Kristen Adamson- 
Landau, editor. 
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Elder Law 


The Medicaid Institutionalized Care Program, 
the Simple Estate Plan, and the Elective Share 
Why the Qualified Special Needs Trust Was Born 


by Robert M. Morgan and Eliot J. Safer 


he Florida Legislature 
enacted sweeping reforms 
to the elective share stat- 
ute in 1999.' The new law 
provides a surviving spouse with 
the right to claim a share of the 
“elective estate,”’ defined as con- 
taining both probate and 
nonprobate assets, not just assets 
subject to probate administration 
as under prior law.’ Florida’s pub- 
lic policy expressed in the new law 
seems designed to clearly prevent 
one spouse from disinheriting the 
other unless a valid agreement be- 
tween the spouses exists.’ 
Typical estate planning be- 
tween spouses leaves all property 
to the surviving spouse; then, af- 
ter both spouses are deceased, to 
children or others. Basic estate 
tax planning wills usually pro- 
vide substantial benefits to the 
surviving spouse, even if held in 
trust, on the first spouse’s death. 
These “simple” plans should 
cause no problem with the new 
law (nor should it cause any prob- 
lems under the previous versions 
of this legislation) so long as one 
of the spouses is neither ill nor 
disabled. However, this planning 
(or lack of planning) can prove di- 
sastrous in situations where one 
of the spouses is ill or disabled and 
when the disabled spouse requires 
nursing home care. Should one 
spouse require nursing home care 
and the other spouse does not 
have the financial means to pay 
for this level of care and there are 
no long-term care insurance ben- 
efits available, government en- 
titlement programs may be neces- 


Use of a testamentary 
QSNT can allow the 


nondisabled spouse to 


provide for the 
disabled spouse and 
preserve both 
Medicaid ICP benefits 
and a potential 
inheritance to the 
ultimate beneficiaries. 


sary so that the nondisabled 
spouse is not left financially dev- 
astated. One program available in 
Florida to offset the cost of nurs- 
ing home care is the Medicaid In- 
stitutionalized Care Program 
(“Medicaid ICP”). This is a “means 
tested” program to assist the dis- 
abled spouse and nondisabled 
spouse. To qualify for Medicaid 
ICP, an applicant’s (i.e., the dis- 
abled spouse’s) countable re- 
sources must be calculated and 
not exceed certain levels. As part 
of the planning to qualify for Med- 
icaid ICP, it is common that the 
disabled spouse transfer all of the 
disabled spouse’s interest in the 
marital assets to the nondisabled 
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spouse, individually, prior to or 
immediately following applica- 
tion for Medicaid ICP benefits.° 

Should the nondisabled spouse 
die first owning all the assets in 
his or her individual name and 
the disabled spouse is the ben- 
eficiary under the simple estate 
planning option, an inheritance 
or beneficial interest may cause 
the disabled spouse to lose Med- 
icaid ICP benefits and poten- 
tially cause a loss of inheritance 
to the spouses’ ultimate benefi- 
ciaries. This “timing problem” of 
the nondisabled spouse dying 
first cannot be rectified by 
merely disinheriting the dis- 
abled spouse or using a dis- 
claimer.*® Remember, the disabled 
spouse is entitled to an elective 
share of 30 percent of the “elec- 
tive estate.” As Professor David 
Powell explained in his Revised 
Executive Summary to the Elec- 
tive Share Statute, “A decision 
not to claim an elective share 
may be viewed as a transfer that 
could disqualify a surviving 
spouse from Medicaid benefits.” 
This becomes problematic for the 
surviving spouse: 1) take the 
elective share and possibly lose 
Medicaid ICP benefits, or 2) 
refuse or disclaim the elective 
share and lose Medicaid ICP 
benefits under, among other 
things, the transfer penalty 
rules.’ 

To ameliorate this problem, the 
legislature created the qualifying 
special needs trust (QSNT).* Use 
of a testamentary QSNT can al- 
low the nondisabled spouse to 
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provide for the disabled spouse 
and preserve both Medicaid ICP 
benefits.° 

A qualified special needs trust: 
means a trust established for an ill 
or disabled surviving spouse with 
court approval before or after a 
decedent’s death if, commencing on 
the decedent’s death: (a) The income 
and principal are distributable to or 
the benefit of the spouse for life in the 
discretion of one or more trustees less 
than half of whom are ineligible fam- 
ily trustees. For purposes of this para- 
graph, ineligible family trustees in- 
clude the decedent’s grandparents and 
any descendants of the decedent’s 
grandparents who are not also descen- 
dants of the surviving spouse; and (b) 
during the spouse’s life, no person 
other than the spouse has the power 
to distribute income or principal to 
anyone other than the spouse. (Em- 
phasis added.)!° 


The requirement for court ap- 
proval shall not apply if the ag- 
gregate value of all property in 
all qualifying special needs 
trusts for the spouse is less than 
$100,000."! 

The QSNT must be testamen- 
tary to ensure continuation of 
Medicaid ICP benefits for the dis- 
abled spouse.'* A testamentary 
QSNT does not cause termination 
in whole or in part of Medicaid 
ICP benefits to a disabled spouse 
for two reasons: 1) There is no in- 
clusion of the QSNT’s corpus as 
a countable resource against the 
disabled spouse. This type of 
trust is not counted in calculat- 
ing countable resources for an ap- 
plicant. No inclusion of the 
QSNT’s corpus should be counted 
as a countable resource by the 
state against a disabled spouse."* 
2) The new law provides, under 
F.S. §732.2045, the assets in a 
QSNT are not a part of the elec- 
tive share. This furthers Florida’s 
public policy purpose in not per- 
mitting a disabled spouse to be 
disinherited just to permit a con- 
tinuing receipt of public benefits. 
If a disabled surviving spouse re- 
ceives Medicaid ICP benefits, the 
state cannot claim, on behalf of 
the surviving disabled spouse, 
any portion of the QSNT assets 
as they are not a part of the elec- 
tive estate subject to the marital 


election right of claim." 

The QSNT must receive “court 
approval” unless the “aggregate 
value of all property in all quali- 
fying special needs trusts is less 
than $100,000.” The condition of 
court approval is awkward, as the 
elective share statute requires an 
election before computation of an 
elective share amount is deter- 
mined. It may be difficult to de- 
termine if, in fact, the elective 
share will exceed $100,000. As the 
elective share includes both pro- 
bate and nonprobate assets, deter- 
mining value may be difficult. 
Therefore, it is suggested that 
practitioners always obtain court 
approval for a QSNT if the elec- 
tion of the elective share is being 
considered. Court approval should 
be obtained by a petition for con- 
struction of a will as an adversary 
proceeding in the probate court. 
See Fla. Prob. R. 5.025(a). Follow- 
ing this article is a memorandum 
used to assist in the hearing es- 
tablishing proper creation of a 


QSNT. The author files a declara- 
tory judgment action in the pro- 
bate court and serves formal no- 
tice on both the Department of 
Children and Families (DCF) and 
the Agency for Health Care Ad- 
ministration (AHCA) of the adver- 
sary proceeding. In this manner, 
if either or both agencies fail to 
respond, there will be a strong ar- 
gument that these agencies 
should be estopped from raising 
the issue that the trust fails to 
comply with the elective share 
statute at any further review. 
Choosing the proper trustee for 
the QSNT is another important 
consideration. The statute per- 
mits discretionary distribution by 
one or more trustees, “less than 
half of whom are ineligible fam- 
ily trustees.”'® The statutory con- 
cept appears to require the trust- 
ees to have a close relationship 
with the disabled spouse benefi- 
ciary contrary to the “independent 
trustee” perspective utilized by 
many discretionary trusts. For ex- 
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ample, a stepchild of the benefi- 
ciary may not serve as trustee of 
a QSNT unless other qualified 
family members serve with the 
stepchild but, if one of two 
cotrustees is an “illegible family 
member,” then the QSNT does not 
meet +he statutory definition. 
Mathematically, any ineligible 
trustee can only serve if there are 
at least two or more other quali- 
fied trustees (i.e., one of three co- 
trustees). To assist the practitio- 
ner, the chart below is included to 
help ensure a QSNT does not fail 
for lack of proper trustee designa- 
tion. It is interesting that the 
chart shows that remote relatives 
of the decedent (second cousins, 
grand uncles and aunts) are suit- 
able trustees, while decedent’s 
children by a prior marriage, who 
may in fact be more connected to 
the surviving spouse, are not eli- 
gible. 


The practitioner should also be 
aware of Fla. Prob. R. 5.360(b)(2). 
Since the surviving spouse for 
whom the election is made will, in 
most cases, be incapacitated, a 
separate court order must be ob- 
tained by the attorney-in-fact or 
guardian of property. While this 
will most likely be granted rou- 
tinely, the rule requires a statement 
of facts supporting the election. 
Other than merely reciting the ex- 
istence of a surviving spouse, what 
facts would be appropriate to sup- 
port the petition? When the spouse 
is a Medicaid ICP recipient and the 
decedent has provided a QSNT, is 
the elective share in the ward’s best 
interest? This would be the tradi- 
tional standard when a guardian 
seeks court approval for a proposed 
action. Potentially, the court could 
refuse to authorize the elective 
share election as not benefitting 
the spouse given the discretionary 


provisions of the QSNT, particu- 
larly if the guardian/power of attor- 
ney, trustee of the QSNT, personal 
representative of the estate, and 
the alternate beneficiary under the 
decedent’s will are the children of 
both the decedent and surviving 
spouse. Perhaps an attorney ad 
litem is needed? If you assume that 
the children would act to benefit 
the disabled parent, what differ- 
ence would the trust make and 
would not they be better off with- 
out the administrative burden of 
the QSNT? If the elective share 
election is not authorized, the 
QSNT is not needed by the terms 
of the will. Whether the failure of 
the court to authorize the elective 
share would be binding upon the 
Medicaid agencies is an open issue. 


Conclusion 
Utilizing a testamentary QSNT 
appears to be the best protection 


4 
Great-Great 
Showing Degr ees of Grandparents 
Relationship by Blood 
Great Great Grand 
Grandparents Uncles/Aunts 
2 4 6 
Grand First Cousins 
Uncles/Aunts Twice Removed 
4 3 5 rf 
ao Uncles First Cousins Second Cousins 
Aunts Once Removed Once Removed 
| | s | 
Brothers First Second Third 
Decedent Sisters Cousins Cousins Cousins 
Children Nephews First Cousins Second Cousins Third Cousins 
Nieces Once Removed Once Removed Once Removed 
2 4 6 8 10 
Grand Grand First Cousins Second Cousins Third Cousins 
Children Nephews/Nieces Twice Removed Twice Removed Twice Removed 
5 7 9 11 
Great Grand Great Grand First Cousins Second Cousins Third Cousins 
Children Nephews/Nieces Thrice Removed Thrice Removed Thrice Removed 


50 THE FLORIDA BAR JOURNAL/DECEMBER 2004 


4 
4 

| 
| 

2 

| 
| 
| 

= 

= 

ue 

H 

| 

= 


to ensuring a decedent’s disabled 
spouse can continue Medicaid 
ICP benefits (as well as other 
possible government entitle- 
ments) should the nondisabled 
spouse predecease. The QSNT is 
consistent with Florida public 
policy in preserving not only the 
right for the disabled spouse to 
have an elective share, but also 
to preserve a spouse’s right to 
continue obtaining government 
benefits so that, among other 
things, a disabled spouse’s care 
is not interrupted or diminished 
by being removed from the Med- 
icaid program. As QSNTs and the 
new law have only been around 
for a few years, it is important to 
stress to clients the need to be 
aware notwithstanding the cre- 
ation of the trust by will and 
court approval of the QSNT, DCF 
may still choose to raise resource 
and transfer issues when reviews 
of a disabled spouse are con- 
ducted. However, use of the QSNT 
should provide couples with a 
disabled or ill spouse the comfort 


Robert M. Morgan is partner in 
charge of the probate, estates and el- 
der law department of the Jacksonville 
law firm of Ford, Bowlus, Duss, Mor- 
gan, Kenney, Safer & Hampton, P.A., 
where he primarily practices in the 
areas of elder law, estate planning, 
and real estate. He received his B.S. 
from Arizona State University in busi- 
ness administration and his J.D., with 
distinction, from the Mississippi Col- 
lege School of Law. He is a member of 
the National Academy of Elder Law 
Attorneys and the Academy of Florida 
Elder Law Attorneys. 

Eliot J. Safer is a partner with 
the firm of Ford, Bowlus, Duss, Mor- 
gan, Kenney, Safer & Hampton, P.A., 
Jacksonville. He received a B.A. in fi- 
nance from the University of South 
Florida and a J.D., with honors, from 
the University of Florida College of 
Law. Mr. Safer was admitted to the 
U.S. District Court, Middle District of 
Florida, and the U.S. Tax Court. His 
practice areas include probate and 
guardianship, estate planning, corpo- 
rate and business transactions. 

This column is submitted on be- 
half of the Elder Law Section, Scott 
M. Solkoff, chair. 


of knowing their estate plan can 
provide for both of them, without 
causing a loss of benefits to the 
disabled spouse. O 


1 See Fia. Stat. §732.201 et seq. 

2 This article does not address the 
nuances of the new law. For an ex- 
cellent discussion on the new law re- 
fer to Morgan, Boyer and Jack«on, 
Planning for the Elderly in Florida 
(Lexis/Nexis) and Solkoff, Florida 
Elder Law (Lawyers Cooperative). 

3 See Fira. Stat. §§732.2035 and 
732.2045. 

* See City National Bank of Florida 
v. Tescher, 578 So. 2d 701 (Fla. 1991). 

5 There is no penalty for interspousal 
transfers. See Florida Department of 
Children and Families, Economic Self- 
Sufficiency (“ESS”) Program Policy 
Manual §1640.0609.04. 

6 Assume no valid prenuptial or 
postnuptial agreement exists. 

* See Morgan, Boyer and Jackson, 
supra note 2, at §10.02. 

5 Fia. Stat. §732.2025(8); this is 
also referred to as a “supplemental 
needs trust.” 

® As will be demonstrated, the laws 
and regulations dealing with Medic- 
aid ICP favor the use of a will to cre- 
ate the QSNT or the use of a pour- 
back revocable trust provision so the 


QSNT provision is established in a 
nondisabled spouse’s will. 

10 See Fia. Stat. §732.2025(8). 

See Stat. §732.2025(8). 

2 See Robinson and Chamberlain, 
Administration of Trusts in Florida, 
Chapter 17, Section [17.22d], The 
Florida Bar 3d Addition (2001). See 
also ESS Policy Program Manual 
§§1640.0576.01, 1640.0576.07, and 
1640.0576.08(1). 

Section 1640.0576.07 provides: 
“The following policy applies to trusts 
established by an individual on or af- 
ter 10/01/93: An individual will be 
considered to have established the 
trust if assets of the individual were 
used to form all or part of the corpus 
of the trust and if any of the follow- 
ing individuals established the trust 
(other than by will): ... .” (Emphasis 
added.) 

'S See supra note 12. 

M4 See Fia. Stat. §732.2045 and Ex- 
ecutive Summary for House Bill 301 
(now §732.201 et seq.) prepared by or 
for the Augmented Share Committee 
of The Florida Bar (the Bar commit- 
tee charged with drafting and sub- 
mitting the new law to the legisla- 
ture). 

15 See supra note 8. 

16 Fra. Stat. §732.2025. The statute 
specifies that the trustees for the sur- 
viving spouse as beneficiary are mea- 
sured against the family tree of the 
deceased spouse. 


DON’T COVER for your partner, associate, 
or friend who has a drinking or drug problem. 


Get help! 


800-282-8981 


FLORIDA LAWYERS 
ASSISTANCE, INC. 


www.fla-lap.org 


Strict confidentiality maintained 
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IN THE CIRCUIT COURT FOR COUNTY, 


FLORIDA PROBATE DIVISION 
IN RE: ESTATE OF File No.: 
[DECEASED] 
Division: 
Deceased. 
[CLIENT], as Personal Representative 
Petitioner 


v. 
FLORIDA DEPARTMENT OF CHILDREN AND FAMILIES and 
FLORIDA AGENCY FOR HEALTH CARE ADMINISTRATION, 


Respondents. 


MEMORANDUM IN SUPPORT OF DECLARATORY JUDGMENT TO DECLARE PROPER CREATION OF 
QUALIFYING SPECIAL NEEDS TRUST AND TO APPROVE 
IN ACCORDANCE WITH FLORIDA LAW 


The issue before the Court involves the construction of the Qualifying Special Needs Trust under Article ___ of the decedent's Last Will and 
Testament dated , and the provisions of Florida Statute 732.2025, the elective share statute under the Florida Probate Code. A 
qualifying special needs trust is defined in Section 732.2025(8), Florida Statutes, as a “trust established for an ill or disabled surviving spouse with 
court approval before or after decedent's death ... . (emphasis added)” 

Decedent was survived by his/her spouse, , who has the right to claim the statutory elective share. The surviving spouse is 
presently receiving Medicaid benefits and a direct receipt of the elective share may increase the surviving spouse’s accountable resources in 
excess of the $2,000.00 limitation for Medicaid qualification. To avoid this adverse consequence, the Legislature provides that the elective share 
right of the surviving spouse does not extend to property held in a “qualifying special needs trust,” but the value of property in such a trust after 
a decedent's death counts to satisfaction of the spouse's elective share. If the full value of the elective share, as determined by the Court is held 
in a Qualifying Special Needs Trust, no distribution is required to be used for the surviving spouse. 

A qualifying special needs trust requires: (a) trust income and principal be distributed to or for the benefit of the surviving spouse in the 
discretion of one or more trustees no more than half of whom are ineligible family trustees and (b) during the spouse’s life, no person has the 
power to distribute income or principal to anyone other than the spouse. 

The Florida Medicaid Institutional Care Program through which the surviving spouse receives benefits is administered by the Department of 
Children and Families (the “Department’). Funding, enforcement and recovery procedures are vested in the Florida Agency for Health Care Administration 
(“AHCA’). As the construction of the will as requested by Petitioner and approval by the Court of the special needs trust may affect the assets available to 
the surviving spouse and his/her continuing Medicaid qualification, Petitioner believes both the Department and AHCA are “interested persons” in this 
matter under the flexible definition in Section 731.201(21), Florida Statutes. Therefore, both the Department and AHCA were given formal notice of the 
pending Petition. 

The requirement for court approval of the Qualifying Special Needs Trust and the limitation on ineligible family trustees does not apply if the 
aggregate value of the property placed in a qualifying special needs trust as of the decedent's death is less than $100,000.00. While the formal 
determination of value of the elective share in the estate will be made by subsequent proceedings, it appears that the effect of the augmented 
elective estate incorporated into Florida Statutes may produce a value in excess of $100,000.00 and Court approval of the Trust is appropriate. 

[CLIENT] is designated as the Trustee in Article __ of the decedent's will. [CLIENT] is the decedent's son and is therefore a descendant of the 
decedent's grandparents. He is aiso a descendant of the surviving spouse and therefore is not an ineligible family trustee. [CLIENT] is qualified 
to serve as Trustee of the qualifying special needs trust under the will of [DECEASED]. 

The elective share for the surviving spouse is not mandatory, but must be affirmatively chosen by the spouse or on the spouse’s behalf. When 
the election is made on behalf of the spouse by an attorney-in-fact or guardian, Rule 5.360(a)(2), Fl. Prob. R. requires a court’s determination that 
the election is in the best interests of the spouse, during the spouse’s probable lifetime. 

Once the election is filed, the probate court first determines the amount of the elective share. The elective share is a right to a dollar amount, 
and not a right to any specific property. Once the amount is determined, the elective share amount is satisfied from probate assets and reciprocity 
of property outside of probate but within the statutory elective estate. If the probate estate and transfers that passed outright or in trust for the 
surviving spouse are insufficient, the Personal Representative of the estate may seek contribution from the recipient of assets within the elective 
estate as provided in the court's order of contribution. 

The terms of the decedent's will made the Qualifying Special Needs Trust contingent upon the spouse exercising the right to the elective 
share. The ultimate benefit to the surviving spouse is problematical as the terms of the Trust provide for discretionary distributions, and the 
ultimate beneficiaries upon termination of the trust are lineal descendants, identical to the beneficiaries if the trust were not created, but the 
potential disqualification from Medicaid ICP benefits by administrative fiat of the Department would be devastating and contrary to the 
express intention of the decedent and Florida law. To achieve the desired result, it is necessary that the probate court approve the 
Qualifying Special Needs Trust in Article __ of decedent's Last Will and Testament. 

Signed on 


[Name of Attorney] 

Florida Bar No. 

Ford, Bowlus, Duss, Morgan, Kenney, Safer & Hampton, P.A. 
10110 San Jose Bivd. 

Jacksonville, Florida 32257 

Telephone: (904) 268-7227 


CERTIFICATE OF SERVICE 
| HEREBY CERTIFY that a true and correct copy of the foregoing was delivered via U.S. Mail to this day of OO. 


Attorney 
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Lawyer Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED 


= A-A-A Attorney Referral Service ~ 

Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 


AUTOMOTIVE 
RENSIC SERVICES 


® Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, Fraud, 
Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.forensicmechanic.com 

E-mail: AFSASSOCIATES@AOL.COM. 


BOOKS 


@ Save 50% on law books. Call National Law 
Resource, America’s largest law book dealer. 

We BUY and SELL. Visa/AX Excellent Condition. 
Your Satisfaction Guaranteed. 800-886-1800 
www.nationallaw.com 


@ Engineering Legal Solutions, LLC. Whether 
you are looking to supplement your legal team with 
engineering experience or you are looking to add legal 
experience to your project management team, 
Engineering Legal Solutions, LLC is the answer. 
Licensed Attorney, Professional Engineer and County 
Mediator. PO BOX 1648, Orlando, FL 32802-1648; 
(866) 357-3630; 
www.engineeringlegalsolutions.com; 
info@engineeringlegalsolutions.com. 


EXPERT WITNESS 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, FI 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


& Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Tell them you saw it in 
the Lawyer Services 
pages of the 
JOURNAL. 


Handwriting 


& Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspection 
Service Crime Lab. Over 27 yrs. Experience. 
ABFDE Certified (former Board Director.) Court 
qualified throughout southeast. 


Insurance Claims 


= Expert witness for attorneys and insurance 
companies. Bad Faith cases involving auto, 
homeowner, commercial, life, health, disability, 
uninsured/underinsured, fraud, material 
misrepresentations, coverage questions, general 
liability, workers’ compensation and ERISA 
denials. Trial experience. Licensed Senior 
Adjuster since 1973. Ted Marules, Sr., call: 
(281) 852-1297; e-mail: tedm@marules.com; 
Web page: www.marules.com, Houston, 
Texas. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans@ aol.com: 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.|. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0412, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 
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Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


m James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in Florid 
exclusively in the area of real estate law, “AV” 
rated, Chair of Dade County Bar Ass'n Real 
Property Committee 1995-2004, is available to a 
as expert witness or consultant in real property 
litigation in all Florida counties. 20185 East 
Country Club Drive, #607, Miami 33180, (305) 938 
2266, fax (305) 682-1533. 


Structural Forensic Engineers 


House/Building Structural-Forensic 
Engineer. Design & Inspecting Structural Eng. 
(since 1970) Experienced Inspections and Factual 
Reports for Damages, Defects, Errors & Omissions,§ 
Plans, & Documents Review, by P.E. (Professional |q 
Author). Mario E. Cambas, P.E. Tel: (954) 432- Jj 
2480. 


PRE-SETTLEMENT 
LAWSUIT FUNDING 


Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneysiq 
before lawsuit settles. Also, Cash provided now 
for in-force Structured Settlements. Fast & simple 
Nationwide Funding Group, LLC; 
www.nfgcash.com; (800) 355-0649; | 
(561) 714-0660; Jeff A., CPA, CCFC. 


REAL ESTATE NOTES | 


@ ~—«~Private party has cash for seller financed real 
estate mortgages, business notes, and other 
promissory paper. Please call (904) 298-3959 or 
visit my Web site: 
www.cash4cashflows.com/edgargutierrez. 


STOCKBROKER FRAUD 
MISMANAGEMENT 


@ Call us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations; 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock andj 
commodity broker misconduct. Mr. Blum has vasti 
experience within the securities industry,asa [ff 
former licensed broker; former associate of a 
large New York law firm that defended many a} 
brokers and brokerage firms; former intern for thel4 
NASD Arbitration Department; a published autho 
and coauthor of securities arbitration articles; and 
an approved Arbitrator for the NASD and NFA. | 
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| STOCKBROKER MISCONDUCT 
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LLP, 12540 W. Atlantic Bivd., Coral Springs, design plus goods or services. 
FL 33071; phone (954) 255-8181, fax (954) Sy h 
256-8175, 1-877 STOCK-LAW. earcnes SEARCH FEES: 
“Hard to find” assets, (US, State, Expanded Common Law and Internet) 
Debtors located, Backgrounds TRADEMARK OFFICE - $135 


STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 


To advertise in the ee 


PAL Investigations, Inc. DESIGNS - $210 per Intemational class 
COPYRIGHT - $180 
(800) 537-6900 PATENT SEARCH - $40 (minimum) 
Since 1983 Lic # P110350 INTERNATIONAL SEARCHING 
www.assetlocators.net DOCUMENT PREPARATION 


(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
JRESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
jstandards set for us by a D.C. Court 

of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


}GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 


Arlington, VA 22203 
‘quality medical experts fr Phone: (703) 524-8200 
any field of health care FAX: (703) 525-8451 
k Major credit cards accepted. 
847-673 . 2 TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 
Expert Witness Testimony 
For Insurance-Based Litigation Have you ever wished you 
could sit down and talk in 
INSURANCE METRICS CORP. complete confidence with some- 
Experienced in: one about your law practice— 
Agent/Actuarial Malpractice, Surplus Lines someone whose drinking or drug 
Bad Faith, Coverage, Applications, Regulation problem may have been worse 
Damages, Standards of Care, Reinsurance than yours; someone who can 
Liability, CGL, WC, Auto, HO, Disability tell you what drinking/use of 
: Health, Life, Annuities, Ins. Agency Valuations drugs did to his or her practice, 
Bill Hager, President 561 gay 7429 family, and health? Or maybe 
Call 
Former Insurance Commissioner rinenidiibeeibien just someone to listen with an 
ee www.expertinsurancewitness.com understanding heart rather than 
with judgment and condemna- 


tion? 


If it's a question of 
Have you ever thought whata 


Safety. ee relief it would be, without any cost 


The answer must be whatsoever, to be able to talk 
‘ Engineering, Safety, and frankly with just such a person—a 


. . 
Security Experts ' Profess ion al person who is solving problems 


just like yours and is living happily 
and usefully? 
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Professional Safety Incorporated Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 


1.800.562.7233 Located in the Palm Beach Area at 800/282-8981. 
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‘Bruce Mellinger at 
(850) 561-5687 or e-mail 
bmelling@flabar.org. 
ME Ltd° 

medical expert testimony in medical malpractice, personal injury & disability claims 4 
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COMPUTER FORENSICS 


Computer Crime Investigations Child Pornography 

Search & Seizure (Evidence Gathering) Deleted File Recovery 

Corporate Cases: Hard Disk/Floppy Disk Recovery 
Internet Abuse Cases Litigation Support 
E-Mail Abuse Cases Password Recovery 
Employee Termination Keystroke Capture 

Network Intrusion Detection Accounting Fraud 

Network Forensics PDA Search & Seizure 

Wireless Security 

. KNOWLEDGECLOUD, LLC 

http://www.knowledgecloud.com 

E-mail: info@knowledgecioud.com PHONE: (321) 266-7852 

Fax: 1-866-804-0306 

Working For Law Enforcement, Defense Attorneys and Corporate Entities 


AILA 


Blumberg Excelsior 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


Corporate Creations 


East Bay Mortgage 
Empire Corporate - Free estimate and audio analysis of your recordings. ne eee eee 
Masterhse@aol.com 


305-629-8355 


- Over 13 years of professional audio experience. 


FastCase 

Fast Tax 

Florida Lawyers Mutual Cover 3 
Florida Trend 
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Government Liaison 


Great American Ins. 
Harvey E. Morse, P.A. 
Horr, Novak & Skipp, P.A. 
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